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COMPANIES ACT, 1995
Arrangement of Sections
Short Title
PART I — PRELIMINARY PROVISIONS

Interpretation
References in other Acts

PART II — GENERAL PROVISIONS

Formation of commercial partnerships and different kinds of commercial
partnerships

Law governing commercial partnerships

Indication of particulars in business letters, etc.

PART III — PARTNERSHIP EN NOM COLLECTIF

Definition

Agreement to pay share of profits

Partnership name

Penalties

Contributions deemed to be made in ownership

Contribution of a debt owing to a partner

How partnership is constituted

Contents of deed of partnership

Registration of deed of partnership

Duty of Registrar and effects of registration

Where certificate of registration is not issued

Person holding himself out to be a partner

Changes in deed of partnership

Where alteration consists in change of partnership name

Reduction in centribution of a partner and dissolution of a partnership before
period fixed for its duration

Right of creditors of a partner to oppose extension of duration of a partnership
Duties of Registrar of Superior Courts

How deed of partnership may be altered

Administration and representation of a partnership and how partnership may be
bound

Keeping of accounting records
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New partners

Distribution of profits

Rights of creditors of a partner

A partner may not compete with partnership

Death of a partner

Expulsion of a partner

Discontinuation of membership

Rights of persons ceasing to be partners

Dissolution of partnerships en nom collectif

Notice of dissolution

How a partnership en nom collectif may be wound up
Power to remove liquidator

Remuneration of liquidator

Costs of winding up payable in priority to all other claims
Penalty

Powers until provision is made for winding up

Duties of partners vested with administration

Powers of liquidators

Liquidator not to distribute assets before paying debts
Duty of liquidator to give information, to render account and prepare scheme of
distribution

Rules applicable to distrit.ation of assets

Approval of accounts and scheme of distribution

Striking of name of partnership off register

Preservation of accounting records and documents after dissolution

PART IV — PARTNERSHIP EN COMMANDITE

Definition

Applicability of provisions governing partnership en nom collectif
Partnership name

Contribution of limited partner not to include personal services

Contents of deed of partnership

Rights and duties of partners

Administration and representation

Appointment of partners to administer and represent partnership en commandite
Limited partner cannot take part in management of partnership en commandite
Communication of yearly accounts to limited partners

Non-applicability of certain sections to limited partners

Limited partner not bound to restore profits received in good faith
Assignment of interest by limited partner and rights of limited partners

Death or expulsion of limited partner

Dissolution of partnership en commandite

Division of capital into shares
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PART V — LIMITED LIABILITY COMPANY

TITLE I — FORMATION AND FUNCTIONING OF COMPANIES

Chapter I — Formation of a company and matters incidental thereto

Definition

How a company 1s constituted

Contents of memorandum

Name of company

Objects of company

Minimum share capital

Consideration for acquisition of shares

Transfer to company of non-cash asset in first two years
Articles of association

Registration of memorandum and articles

Duty of Registrar and effects of registration

Where certificate of registration is not issued
Alterations and additions to memorandum and articles
Change of name of company

Alteration in memorandum or articles increasing liability to contribute to share
capital not to bind existing members without consent
Authentication of documents

Chapter II — Changes to a company’s share capital

Reduction of issued share capital

Investment companies with variable share capital

Increase in 1ssued share capital and directors’ authority to 1ssue shares
Amount paid up on allotment of shares in a public company

Amount paid up on allotment of shares in a private company

Offering of shares on a pre-emptive basis on issue

Chapter 111 — Capital issues by public companies

Issue of applications for shares in or debentures of a public company to be
made with a prospectus

Dating of prospectus and matters to be stated therein

Penalty

Prospectus including a statement by experts

Registration of prospectus

Civil hability for misstatements in prospectus

Document containing offer of shares or debentures for sale to be deemed

prospectus
Interpretation of provisions relating to prospectus
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97.
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Chapter IV — Allotment of shares and debentures of companies

No allotment unless minimum subscription received

Effect of irregular allotment

Time of the opening of the subscription lists

Revocability of application for shares or debentures

Allotment of shares etc. to be dealt in on stock exchange

Operation of section 101 of this Act where prospectus offers shares for sale
Return as to allotments

Chapter V— Maintenance of share capital and protection of class rights
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Duty of directors on serious loss of capital

Company may not subscribe for its own shares

Conditions in which a company may acquire its own shares

Acquisition of own shares by a company without application of section 106 of
this Act

Shares acquired or held in contravention of sections 106 and 107 of this Act
Conditions for acquisition by a company of its own shares where permitted by
law

Undertaking may not subscribe for or acquire shares in its holding company or
provide financial assistance for the purchase of or subscription for its own or its
parent company’s shares

Effect of acceptance of a company’s own shares as security

Forfeiture or surrender of shares

Conditions for payment of commissions, discounts etc.

Application of premium received on issue of shares

Redeemable preference shares

Rights of holders of special classes of shares and changes or yanations thereof

Chapter VI — Miscellaneous provisions about shares and debentures

Numbering of shares

Transfer of shares or debentures
Registration of transfer or transmission of shares or debentures
Issue of certificates

Share warrants

Pledging of securities

Register of members

Register of debentures
Inspection of registers

Power to close registers
Trustees and nominees



128.
129.
130.
131.
132.
133.

134,
135.

136.

137.
138.
139.
140.
141,
142,

143,
144,
145.
146.

147.
148.
149.
150.

131.
152.
153.
154.
155.
156.
157.
158.
159.
160.
161.
162.

A 1523
Chapter VII — Meetings and Resolutions

Holding of annual general meeting

Convening of extraordinary general meeting on requisition
Length of notice for calling general meetings

General provisions as to meetings and votes

Powers of Court to order meeting

Proxies

Right to demand a poll

Extraordinary and ordinary resolutions

Chapter VIII — Management and Administration

Power of company to borrow money, hypothecate or charge its undertaking
etc.

Directors

Company secretary

Appointment of directors

Removal of directors and casual vacancies

Representation of the company

Disqualification for appointment as director or company secretary

Directors competing with company

Prohibition of loans etc. to directors

Duty of director to disclose interest in a contract with company

Return as to changes among directors, company secretary and in representation
of company

Joint and several liability of directors for breach of duty

Provisions as to liability of officers and auditors

Minutes of proceedings

General duty of officers of a company

Chapter IX — Auditors

Appointment of auditors

Filling of casual vacancies

Disqualification from appointment as auditor

Right to information

Right to attend company meetings

Remuneration of auditors

Removal of auditors

Rights of auditors who are removed or not re-appointed
Resignation of auditor

Rights of resigning auditor

Statement by person ceasing to hold office as auditor
Failure to comply with section 161
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Chapter X — Accounts, Audit and Annual Return

Keeping of accounting records

Accounting reference period and accounting reference date
Alteration of accounting reference period

Consequence of giving notice under section 165 of this Act

General provisions as to content and form of individual accounts
Annual accounts of banks and financial institutions

Accounts of investment company with variable capital

Duty to prepare consolidated accounts

Form and content of consolidated accounts

Financial holding company exemption

Consolidated accounts — size exemption

Exemption for parent companies included in accounts of larger groups
Disclosure required in notes to the accounts

Approval and signing of annual accounts

Contents of the directors’ report

Approval and signing of directors’ report

Auditor’s report

Persons to whom a copy of the accounts of a company are to be sent
Directors to lay accounts before the general meeting

Period for laying and approval of accounts

Copies of accounts to be provided to Registrar

Annual return

Exemptions for small companies

Share capital in any convertible currency

Accounts 1n any convertible currency

Power of Minister to make regulations altering accounting requirements
Consequential provisions to section 188

Court order to make good failure to lay or deliver accounts
Application to other commercial partnerships

Chapter XI — Distribution of Profits and Assets

Certain distributions prohibited

Distributions by public companies

Other distributions by investment companies with fixed share capital
Extension of section 194 to other companies

Treatment of development costs

Distribution to be justified by reference to company’s accounts
Requirements for last annual accounts

Requirements for interim accounts

Requirements for initial accounts

Method of applying section 197 to successive distributions
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Treatment of assets in the relevant accounts

Distributions in kind

Consequence of unlawful distribution

Obligations imposed apart from section 204 not to be prejudiced
Saving for provision in articles operative before 1st January, 1995
Interpretations for the purposes of this Chapter

Saving for other restraints on distributions

Chapter XII — Private Company

Definition
Resolutions in writing

Exempt company

212. Single member companies

213.

Change of status of company

TITLE II — DISSOLUTION AND CONSEQUENTIAL WINDING UP OF

214.

215.
216.

217.

218.

219.
220.
221.

222,

223.
224.

225.
226.
227.

COMPANIES

Causes of dissolution and consequential winding up
Meaning of “contributory”

Liability as contributories of present and past members
Liability of past directors and shareholders

SUB-TITLE 1 — WINDING UP BY THE COURT

Chapter I — General Provisions

Dissolution and winding up application

Powers of the Court

Power to stay proceedings against company

Dispositions of property etc. after date of deemed dissolution
Warrants not to be carried into effect against company
Deemed date of dissolution

Consequences of a winding up order

Chapter 1I — Official Receiver

Official Receiver
Statement of company's affairs to be submitted to Official Receiver
Report by Official Receiver
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Chapter IIl — Liquidators in a winding up by the Court

228. Appointment and powers of provisional administrator

229. Functions of Official Receiver in relation to office of liquidator
230. Choice of liguidator at meetings of creditors and contributories
231. Meetings of creditors and contributories

232. Creditors entitled to vote

233. Notice of first meeting to officers of company

234. Summary of statement of affairs

235. Where person other than the Official Receiver is appointed liquidator
236. General provisions as to liquidators

237. Custody and control of company’s property

238. Powers of liquidator

239. Exercise and control of liquidator's powers

240. Books to be kept by liquidator

241. Payments of liquidator into bank

242, Audit of liquidator’s accounts

243. Control over liquidators

244. Release of liquidator from his appointment

Chapter I'V — Liquidation Committees in a winding up by the Court

245. Determination whether committee 1s to be appointed
246. Constitution and proceedings of liquidation committee
247. Powers of Official Receiver where there is no committee

Chapter V — General Powers of the Court in a winding up by the Court

248. Power to stay winding up

249, Settlement of list of contributories and application of assets
250. Delivery of property to liquidator

251. Debts due by contributory and extent of set-off

252. Power to make calls

253. Order of Court to be conclusive evidence

254. Appointment of special manager

255. Fixing of time for proofs of debt

256. Adjustments of rights of contributories

257. Inspection of books of company

258. Payments of costs of winding up out of assets

259. Summoning of persons suspected of having property of the company, etc.
260. Power to order examination of promoters and officers

261. Power to arrest absconding contributory

262. Powers of Court cumulative

263. Liquidator may exercise certain powers of Court

264. Sitriking of name of company off the register
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SUB-TITLE II — VOLUNTARY WINDING UP

Chapter I — General Provisions

265. Notice of resolution for dissolution and consequential voluntary winding up
266. Date of dissolution in a voluntary winding up

267. Effects of voluntary winding up

268. Declaration of solvency

Chapter II — Provisions applicable to a members’ voluntary winding up

269. Provisions applicable to a members’ voluntary winding up

270. Appointment, remuneration and removal of liquidators

271. Vacancy in office of liquidator

272. Duty of liquidator in case of insolvency

273. Liquidator to hold general meeting when winding up continues for more than
twelve months

274. Final meeting

275. Striking company's name off the register

276. Alternative provisions in case of insolvency

Chapter IIT — Provisions applicable to a creditors’ voluntary winding up

277. Provisions applicable to creditors’ voluntary winding up

278. Meeting of creditors

279. Appointment and removal of hiquidator

280. Liquidation committee

281. Remuneration of liquidator

282. Vacancy in office of liquidator

283. Liquidator to hold meeting of company and creditors where winding up continues
for more than twelve months

284, Final meetings

285. Strking company's name off the register

Chapter IV — Provisions applicable to every voluntary winding up

286. Provisions applicable to every voluntary winding up
287. Distnibution of property of company

288. Powers and duties of liquidator

289. Powers of the Court to remove liquidators

290. Notice by liquidator of his appointment

291. When arrangement is binding on members

292. Court may determine questions and exercise powers
293. Costs of voluntary winding up

294, Savings for rights of creditors and contributories
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SUB-TITLE I1I — PROVISIONS APPLICABLE TO EVERY MODE OF

WINDING UP

Chapter I — Effect of appointment of liquidator and convening of meetings

295.
296.
297.
298.
299,
300.

301.
302.

303.

304.

305.
306.

Powers of directors and company secretary to cease
Summoning of meetings

Proof of notice and chairman of meeting
Resolutions of creditors and contributories

Other proceedings at meetings

Notice of resignation or removal of liquidator

Chapter II — Proof and ranking of claims
Debts of all descriptions may be proved
Application of rules on ranking
Chapter III1 — Effects of winding up on antecedent transactions

Fraudulent preference
Liabilities and rights with respect to fraudulent preferences

Chapter IV — Qualification of Liquidators and Prohibition of Certain

Transfers by Liquidators

Qualification of liquidators
Prohibition of certain transfers by liquidators

Chapter V — Offences antecedent to dissolution or in course of winding up

307.
308.
3009.

310.
311.
312

313.
314.
315.

316.

AT
318.
319.
320.
321.

Fraud in anticipation of dissolution

Fraud by officers of companies being wound up

Other offences by officers of companies being wound up
Defence to a charge under section 309

Fraud by contributory

Remedy against delinquent directors, liquidators, etc.

Fraud by officers of companies subsequently dissolved
Liability when proper accounting records are not kept by insolvent company
Responsibility for fraudulent trading

Wrongful trading

Restriction on re-use of company names

Reference by Court for prosecution of delinquent officers, etc.
Report by liquidator for prosecution of delinquent officers etc.
Disqualification orders

Other remedies
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Chapter VI — Supplementary Provisions

Statement by liquidator in respect of pending winding up

Supplementary powers of the Court

Publication of striking off and disposal of accounting records of company
Defunct companies

Relationship with enactments on bankruptcy

PART VI — COMPANY RECONSTRUCTIONS

Power of company to compromise with creditors and members
Information as to compromise to be circulated
Provisions for facilitating company reconstruction or amalgamation

PART VII — CONVERSION OF COMMERCIAL PARTNERSHIPS

Requirements for conversion of commercial partnerships

Registration of the conversion of commercial partnerships

Where commercial partnership ceases to exist on conversion

Partners with unlimited liability to remain bound unless creditors consent to
conversion

Rights of creditors to oppose conversion

Commercial partnership formed succeeds commercial partnership ceasing to
exist

PART VIII — AMALGAMATION OF COMMERCIAL PARTNERSHIPS

TITLE I — AMALGAMATION OF PARTNERSHIPS EN NOM COLLECTIF

336.
337.
338.
339.

340.

341.
342.

AND EN COMMANDITE

Application of sections 337 to 342 of this Act

Requirements for amalgamation of commercial partnerships

Registration of the amalgamation of commercial partnerships

Where a commercial partnership ceases or partnerships cease to exist on
amalgamation

Partners with unlimited liability to remain bound unless creditors consent to
amalgamation

Right of creditors to oppose amalgamation

Acquiring or new commercial partnership succeeds commercial partnership
ceasing to exist
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343.

344.
345.

347.

348.
349.

350.
351
352.
353.
354.
355.
356.

357.

TITLE I1 —AMALGAMATION OF COMPANIES

Amalgamation in the form of a “merger by formation of a new company” or
“merger by acquisition”

Chapter I — Merger by acquisition

Draft terms of merger

Approval by extraordinary resolution of amalgamation

Drawing up of detailed written report on draft terms of merger by directors
Non-applicability of subsections (4), (5) and (6) of section 73 in certain cases of
amalgamation

Written report to shareholders to be drawn up by one or more experts
Documents which shareholders of amalgamating companies are entitled to
inspect

Registration of the amalgamation of companies

Rights of creditors to oppose amalgamation

Protection of holders of securities in an amalgamation

Duties of Registrar in respect of amalgamations

Consequences of amalgamation

Liability of director or expert for misconduct

Appeal from decision of the Registrar

Chapter II1 — Merger by formation of a new company

Application of sections 344 to 356 to merger by formation of a new company

Chapter III — Acquisition of one company by another which holds ninety per

358.
359,

360.

361.
362.

cent or more of its shares
Acquisition of one company by another which holds all its voting shares
Acquisition of one company by another which holds 90% or more, but not all,
of its voting shares
PART IX — DIVISION OF COMPANIES
Division of a company by acquisition or by formation of new companies

Chapter I — Division by acquisition

Draft terms of division
Approval by extraordinary resolution of division
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363. Drawing up of detailed written report on draft terms of division by directors

364. Written report to shareholders to be drawn up by one or more experts

365. Documents which shareholders of companies involved in a division are entitled
Lo inspect

366. Non-applicability of certain provisions where shareholders involved in a division
are in agreement

367. Delivery of extraordinary resolutions relating to division to Registrar for
registration

368. Rights of creditors to oppose division

369. Protection of holders of securities in a division

370. Duties of Registrar in respect of a division

371. Consequences of division

372. Liability of director or expert for wilful or negligent misconduct

373. Appeal from decisions of Registrar

Chapter Il — Division by the formation of new companies

374. Application of preceding sections of this Part to division by formation of new
companies

Chapter III — Division under the supervision of the Court

375. Application to Court to supervise division and powers of the Court in relation
thereto

PART X — ASSOCIATION EN PARTICIPATION

376. Definition

377. Consent of associates required for admission of other associates
378. Relations of parties vis-a-vis third parties and among themselves
379. Only associating party acquires rights and assumes obligations
380. Rights of associating party and of associates

381. Liability of associate

382. Agreements allowed between parties

383. Formalities required for association en participation

PART XI — BODIES CORPORATE CONSTITUTED OUTSIDE MALTA
Chapter I — Provisions as to establishment of place of business in Malta
384. Application of sections 385 to 389 of this Act

385. Documents etc. to be delivered by oversea companies carrying on business in

Malta
386. Retumn to be delivered by oversea company where documents etc. altered
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387. Accounts of oversea company
388. Other obligations of oversea company
389, Penalties

Chapter II — Issues by companies constituted or incorporated or to be
constituted or incorporated outside Malta

390. Application of sections 391 to 399 of this Act

391. Prospectus of oversea company

392. Attempted evasion of section 391 to be void

393. Prospectus containing statement by expert

394. Restrictions on allotment to be secured in prospectus

395. Stock exchange certificate exempting from compliance with the Second Schedule
to this Act

396. Registration of oversea prospectus before issue

397. Consequences of non-compliance with sections 391 to 396 of this Act

398. Supplementary

Chapter III — Provisions as to the winding up of the affairs in Malta of an
oversea company

399, Affairs in Malta of an oversea company may be wound up by the Court

PART XII — GENERAL

400. Power of Minister to appoint Registrar

401. Additional duties of Registrar

402. Protection of shareholders against unfair prejudice

403. Investigation of commercial partnerships and oversea companies
404. Investigation of a company on its own application or that of its members
405. Other company investigations

406. Inspectors’ powers during investigation

407. Production of documents and evidence to inspectors

408, Power of inspector to call for directors’ bank accounts

409. Obstruction of inspectors during investigation of company’s affairs
410. Inspectors’ reports

411. Power to bring civil proceedings on company’s behalf

412. Expenses of investigating a company’s affairs

413. Inspectors’ report to be admissible as evidence

414. Power to investigate company ownership

415. Provisions applicable on investigation under section 414

416. Power to obtain information as to those interested in shares, etc.
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417. Power to impose restrictions on shares or debentures
418. Registrar’s powers to require production of documents
419. Entry and search of premises
420. Provision for secunty of information obtained
421. Pumishment for destroying, mutilating, etc. company documents
422. Punishment for furnishing false information
423. Privileged information
424. Right to inspect and obtain copies of documents etc. kept by Registrar
425. Power to make regulations
426. Breach of regulations
427. Administrative penalties under this Act
PART XIII — TRANSITIONAL AND FINAL PROVISIONS
428. Transitional provisions
429. Transitional provisions as to winding up of commercial partnerships
430. Periods for the exercise of rights
431. Repeals and savings
432. Amendments to the Investment Services Act, 1994
433. Amendments to the Malta Stock Exchange Act
434. Amendments to the Banking Act, Financial Institutions Act, Insider Dealing
Act and Commercial Partnerships (Special Provisions) Act
435. Amendments to the Malta Financial Services Centre Act and to the Duty on
Documents and Transfers Act, 1993
LIST OF SCHEDULES
First Schedule Model regulations for a limited liability company
Second Schedule Matters to be specified in a prospectus and reports to
be set out therein
Third Schedule Form and content of individual accounts
Fourth Schedule Form and content of consolidated accounts
Fifth Schedule Individual accounts and directors’ report of an investment
company with vanable share capital
Sixth Schedule Contents of directors’ repon

Seventh Schedule Contents and form of annual return
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Eighth Schedule

Ninth Schedule

Tenth Schedule

Eleventh Schedule

Conversion rules applicable on a change in the currency
in which the share capital of a company is expressed
and the corresponding reporting currency

Explanation of expressions used in subsection (2) of section
2 of this Act and provisions supplementary thereto

Penalties

Table of Concordance
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I assent.

(L.S.) Uco Mirsup BoNnNICI
President

22nd September, 1995

ACT No. XXV of 1995

ANACT to regulate, in place of the Commercial Partnerships Ordinance,
limited liability companies and other commercial partnerships.

BE IT ENACTED by the President, by and with the advice and
consent of the House of Representatives, in this present Parliament
assembled, and by the authority of the same, as follows:—

1. This Act may be cited as the Companies Act, 1995, and shall Shon tide.
come into force on such date as the Minister responsible for the
registration of companies and other commercial partnerships may
appoint by notice in the Government Gazette.

PART I — PRELIMINARY PROVISIONS

2. (1) In this Act, unless the context otherwise requires, the Interpretation.
following expressions have the meaning hereby assigned to them —

“annual accounts” means the individual accounts required by
section 167 of this Act and, where applicable, also the consolidated
accounts required by section 170 of this Act;
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“appointed day" means the date appointed by the Minister
for the coming into force of this Act;

“auditor” means a person who is an individual who holds a
warrant to act as auditor issued under the Accountancy Profession
Act or is a partnership of auditors duly registered under the said
Act;

“body corporate” means any entity having a legal personality
distinct from that of its members, and includes a foreign
corporation,

“centificate of registration” when used in relation to a company
means a certificate of registration issued under this Act or under
the Ordinance and the words ‘registration’, ‘registered’ and their
derivatives shall be construed accordingly;

“commercial partnership” means a company or other
commercial partnership formed and registered under this Act or
formed and registered under the Ordinance where applicable;

“company” means a company formed and registered under
Part V of this Act or the Ordinance;

“company secretary” means a person being an individual who
holds the office of a company secretary in terms of section 138 of
this Act;

“consolidated accounts” means the accounts required by
section 170 of this Act;

“contributory” shall, unless otherwise stated, have the
meaning assigned to it by sections 215 to 217 of this Act;

*Court”™ means the Commercial Court;

“debenture” includes debenture stock, bonds and any other
debt securities of a company;

“director” includes any person occupying the position of
director of a company by whatever name he may be called carrying
out substantially the same functions in relation to the direction of
the company as those carried out by a director;

“directors’ report” in relation to a company, means the
directors’ report required by section 177 of this Act;



“ECU" means European Currency Unit of the European
Union;

“exempt company” means a company satisfying the
conditions laid down in subsection (2) of section 211 of this Act;

“expert”, except where otherwise specifically defined in this
Act, means an auditor whether or not assisted by a specialist valuer;

“extraordinary resolution” has the meaning given to it by
section 135 of this Act;

“financial holding company” shall mean a company the sole
purpose of which is to acquire holdings in other undertakings, and
to manage such holdings and turn them to profits, without involving
itself directly or indirectly in the management of those undertakings,
and this without prejudice to its rights as shareholder;

“group company”, in relation to any company, means any
body corporate which is that company’s subsidiary or holding
company, or a subsidiary of that company's holding company, and
the term ‘group’ shall be construed accordingly;

“individual accounts" means the accounts required by section
167 of this Act;

“investment company with fixed share capital” means a public
company falling within the terms of section 194 of this Act;

“investment company with variable share capital” means a
company falling within the terms of section 84 of this Act;

“lir1"” means Maltese liri;

“Malta Stock Exchange” means the exchange established
under the Malta Stock Exchange Act;

“member” means a shareholder of a company and a partner
in any other commercial partnership;

“Minister” means, unless otherwise stated, the Minister
responsible for the registration of commercial partnerships;

“name” 1n relation to an individual means that individual’s
first name or names and surname;

“notice™ shall mean a notice in writing of any kind;

1537
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“officer” in relation to a company, includes a director, manager
or company secretary, but does not include an auditor;,

“the Ordinance” means the Commercial Partnerships
Ordinance;

“ordinary resolution” has the meaning given to it by section
135 of this Act;

“oversea company” means a body corporate constituted or
incorporated outside Malta;

“participating interest” shall mean rights in the capital of other
undertakings, whether or not represented by certificates, which,
by creating a durable link with those undertakings, are intended to
contribute to those undertakings’ activities. The holding of twenty
per cent of the capital of another undertaking shall be presumed to
constitute a participating interest unless the contrary is shown. An
interest in shares includes an interest which is convertible into an
interest in shares and an option to acquire an interest in shares.
Interests in shares held by subsidiary undertakings or held by third
parties on behalf of the company or its subsidiary undertakings
shall be deemed to be held by the company;

“prescribed” means prescribed by regulations made or deemed
to have been made under this Act, and where no regulation is in
force in respect of a matter which may or is to be prescribed, means
determined, approved or allowed by the Minister;

“principal office” means, in relation to an undertaking not
having a registered office, the office which, for the purposes of
that undertaking serves the same or a similar purpose as the
registered office of a commercial partnership under this Act;

“private company”’ means a private company as defined in
section 209 of this Act;

“prospectus” means any prospectus, notice, circular,
advertisement or other invitation, offering to the public for
subscription any shares or debentures of a company;

“public company™ means a company which is not a private
company;

“Registrar” means the person appointed by the Minister
pursuant to section 400 of this Act;



“resident”, for the purposes of this Act, means —

(a) any natural person regardless of nationality who is
ordinarily resident in Malta;

(b) any body corporate established under the law of
Malta;

“security” includes a share, debenture or any other similar
instrument issued by a company;

“share” includes stock except where a distinction between
stock and shares is expressed or implied;

“shareholder” means a person entered in the register of
members of a company pursuant to section 123 or the bona fide
holder of a share warrant referred to in section 121 of this Act;

“true and fair view" refers —

(a) in the case of individual accounts, to the
requirements of section 167 of this Act, and

(b) 1in the case of consolidated accounts, tosthe
requirements of section 171 of this Act;

“undertaking” means a body corporate or unincorporate which
carries on a trade or business.

(2) (a) Forthe purposes of this Act “parent company” is a
company which —

(i) has a majority of the members’ voting rights in
another undertaking (a subsidiary undertaking); or

(11) has the right to appoint or remove a majority of
the members of the board of directors or persons entrusted
with the administration of another undertaking (a subsidiary
undertaking) and is at the same time a member of that
undertaking; or

(i11) has the right to exercise a dominant influence over
an undertaking (a subsidiary undertaking) of which it is a
member, pursuant to a contract entered into with that
undertaking or to a provision in that undertaking's
memorandum or articles of association; or
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(iv) isa member of an undertaking and controls alone,
pursuant to an agreement with other members of that
undertaking (a subsidiary undertaking), a majority of
members’ voting rights in that undertaking; or

(v) holds a participating interest in another undertaking
and actually exercises a dominant influence over that

undertaking (a subsidiary undertaking) or it manages the
subsidiary undertaking on a unified basis together with it;

and “parent undertaking” shall be construed accordingly.

(b) For the purposes of the definition in paragraph (a)
of this subsection, the provisions of the Ninth Schedule shall apply.

(c) The term “subsidiary undertakings™ shall be
construed in accordance with paragraph (a) of this subsection and
shall include a subsidiary undertaking or undertakings of a
subsidiary undertaking.

(d) References to shares of undertakings in this Act
shall include references to beneficial interests in undertakings
where the capital of such undertakings is not divided into shares;
and references to “relevant shares”, “the issue of equity shares”,
“the issued share capital” and “the nominal value of the equity
shares” shall be construed accordingly.

(e) Other terms appropriate to companies shall be
construed, in relation to an undertaking which is not a company.
as references to the corresponding persons, officers, documents or
organs, as the case may be, appropriate to undertakings of that
description.

(3) Forthe purposes of this Act, compliance with “generally
accepted accounting principles and practice™ shall require adherence to
International Accounting Standards as may be issued from time to time
by the International Accounting Standards Committee and to any
accounting standards as may be made applicable from time to time in
terms of the Accountancy Profession Act:

Provided that where such adherence conflicts with any
provision of this Act, the latter provision shall prevail.

In this subsection, the International Accounting Standards
Committee refers to the Commitee, established by deed of constitution
on the 28th June, 1973 which comprises the professional accountancy



bodies which are members of the International Federation of
Accountants, established at the International Congress of Accountants
in Munich in 1977.

(4) For the purposes of this Act, where a document required
to be delivered to the Registrar for registration is required to state the
name and residence or address of a person, it shall be deemed to require
further the official identification, by number or otherwise of such person,
as may be applicable.

(5) In this Act and in any regulations made thereunder, if
there is any conflict between the English and Maltese texts, the English
text shall prevail.

3. (1) References in any other law to the Ordinance shall be
construed as a reference to this Act and references in any other law to a
provision of the Ordinance shall be construed, insofar as applicable, as
areference to the corresponding provision of this Act; and references in

any other law to a partnership formed and registered under the Ordinance
shall be construed as a reference, or as including a reference, to a
commercial partnership formed and registered under this Act.

(2) The table of concordance set out in the Eleventh
Schedule to this Act may be used, insofar as applicable, in determining

the corresponding provisions in accordance with subsection (1) of this
section.

PART 1 — GENERAL PROVISIONS
4. (1) A commercial partnership may be of the following
kinds —
(a) a partnership en nom collecrif, or
(b) a partnership en commandite; or

(c) acompany.

(2) A commercial partnership other than a company may
be formed for the exercise of one or more acts of trade.

(3) A company may be formed for any lawful purpose and
shall have the status of —
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(a) a public company; or
(b) a private company.

(4) A commercial partnership has a legal personality distinct
from that of its member or members, and such legal personality shall
continue until the name of the commercial partnership is struck off the
register, whereupon the commercial partnership shall cease to exist,

5. A commercial partnership formed and registered under this
Act or under the Ordinance shall be governed by this Act irrespective
of the place where the management and control of the commercial
partnership is exercised.

6. (1) Inallits business letters and order forms a commercial
partnership shall mention in legible characters its name, kind of
commercial partnership, registered office and registration number.

(2) Inall its business letters and order forms a body corporate
registered under Part X1 of this Act shall mention in legible characters
its name, kind of commercial partnership, the address of its principal
place of business in Malta, the country of its constitution or incorporation
and its registration number under Part XI of this Act.

(3) In all its business letters and order forms a partnership
en nom collectif shall also state in legible characters the names of its
partners in addition to the requirements of subsection (1) of this section.

(4) In all its business letters and order forms a partnership
en commandite shall also state in legible characters the names of the
partners having unlimited liability in addition to the requirements of
subsection (1) of this section.

(5) Every commercial partnership and every body corporate
registered under Part X1 of this Act shall mention its name in legible
characters in all its notices and other official publications, bills of
exchange, promissory notes, cheques and orders for money or goods
purporting to be signed on its behalf and in all its bills of parcels,
invoices, receipts and letters of credit.

(6) An officer signing a document on behalf of a commercial
partnership or on behalf of a body corporate registered under Part X1 of
this Act shall state the capacity in which he 1s signing.

(7) Where a commercial partnership is being wound up,
every letter, invoice or other document issued by or on behalf of the



commercial partnership, being a document on or in which the name of
the commercial partnership appears, shall, in addition to the requirements
of the preceding subsections of this section, contain a statement that the
commercial partnership is being wound up and, in respect of a company
it shall also contain the names of the liquidators.

(8) If default is made in complying with the provisions of
subsections (1) to (6) of this section every officer of the commercial
partnership who is in default shall be liable to a penalty.

(9) If default is made in complying with the provisions of
subsection (7) of this section every liquidator who is in default shall be
liable to a penaity.

PART IIl — PARTNERSHIP EN NOM COLLECTIF

7. A partnership en nom cellectif (referred to as a ‘partnership’
in the following provisions of this Part) may be formed by two or more
partners and operates under a partnership name and has its obligations
guaranteed by the unlimited and joint and several liability of all the
partners:

Provided that no action shall lie against the individual partners
unless the property of the partnership has first been discussed:

Provided furthermore that at least one of the partners shall
not be a company.

8. An agreement to pay a share of the profits of a partnership to
a person in total or partial remuneration for his services shall not, of
itself, make him a partner.

9. (1) Subject to the provisions of subsections (2) and (3) of
this section, a partnership may be designated by any name.

(2) A partnership shall not be registered by a name which —

(a) 1s the same as the name of another commercial
partnership or so nearly similar as in the opinion of the Registrar it
could create confusion; or

(b) isin the opinion of the Registrar offensive or otherwise
undesirable; or

(c) hasbeen reserved for registration for another commercial
partnership by notice in writing to the Registrar given not more
than three months before the date of the second request:
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Provided that the Registrar shall notify any refusal under this
subsection without delay to the person requesting the registration.

(3) For the purposes of paragraph (b) of subsection (2) of
this section, the Registrar shall have regard to the names of the partners,
the business or proposed business of the partnership and to
the protection of the names of individuals who are not connected in
any way with the partnership.

10. Any person who knowingly makes use of a name falsely
implying the existence of a partnership shall be liable to a penalty.

11. Unless specifically provided in the deed of partnership, things
contributed to the partnership shall be deemed to have been transferred
in full ownership:

Provided that, where any of the partners has contributed his
own services only, the contributions made by the other partners shall,
unless specifically provided in the deed of partnership, be deemed to
have been made in usufruct.

12. Where a partner has contributed to the partnership a debt
owing to him, he shall not be discharged until the partnership obtains
payment of the amount for which the debt was contributed and, in case
of non-payment at the due date, he shall be liable, jointly and severally
with the debtor, for the said amount with interest from the date the debt
contributed fell due.

13. A partnership shall not be validly constituted unless a deed
of partnership is entered into and signed and a certificate of registration
is issued under this Act in respect thereof.

14. (1) The deed of partnership shall state —

(a) the name and residence of each of the partners;

(b) the partnership-name;

(c) the registered office in Malta of the partnership;

(d) the objects of the partnership, that is to say, whether the
objects are trade in general or a particular branch of trade, and in

the latter case, the nature of the trade:

(e) the contribution of each of the partners, specifying the
value of the respective contribution of every partner;



(f) the peniod if any fixed for the duration of the partnership.

(2) The exclusion or omission of any matter from the objects
stated in the deed of partnership may not be set up against third parties.
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15. (1) The deed of partnership shall be delivered for Registration of deed

registration to the Registrar who, being satisfied that it complies with
the requirements of section 14 of this Act and of subsection (2) of this
section, shall register it.

(2) Where the deed of partnership is a public deed or a
private writing enrolled in the records of a notary public, an authentic
copy thereof shall be delivered in lieu of the original.

(3) The aforesaid delivery shall be made by any one of the
partners or his authorised agent.

16. (1) On the registration of the deed of partnership the
Registrar shall certify under his hand that the partnership is registered
and the partnership shall come into existence and shall be authorised to
commence business under the partnership name as from the date of the
certificate:

Provided that, if registration is obtained before the date fixed
in the deed of partnership for the commencement of the partnership,
the certificate shall indicate such date, and the partnership shall come
into existence and shall be authorised to commence business as from
such later date.

(2) A certificate of registration given in respect of a
partnership is conclusive evidence that the requirements of this Act in
respect of registration and of matters precedent and incidental to it have
been complied with and that the partnership is duly registered, under
this Act.

17. Unless and until a certificate of registration is issued under
this Act in respect of a partnership or until the date indicated in a
certificate of registration as the date on which a partnership shall come
Into existence —

(a) any two or more persons carrying on business under a
name falsely implying the existence of a partnership shall have, as
against one another and limitedly to property acquired from such
business, such rights only as are by law conferred on joint owners;
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(b) any obligation contracted in favour of third parties in
good faith under a name falsely implying the existence of a
partnership shall be jointly and severally binding on those persons,
who, if a certificate of registration had been issued, would have
been partners carrying on business under that name.

18. (1) A personwho holds himself out as being a partner shall
be held liable unlimitedly and jointly and severally with the partners
for all the obligations contracted by the partnership.

(2) The inclusion in the partnership name of the name of a
person who is not a partner shall be taken into account by the Court in
determining whether such person is holding himself out as being a
partner.

19. (1) Every change relating to the administration or the
representation of a partnership, the dissolution of a partnership before
the period, if any, fixed for its duration, any extension of the said period
not expressly provided for in the deed of partnership and generally any
alteration or addition to the deed of partnership shall be made in writing
and duly signed by the partners authorised to make that change and,
subject to the provisions of section 21 of this Act, shall not take effect
unless and until the relative instrument or, where such instrument is a
public deed or a private writing enrolled in the records of a notary public,
an authentic copy thereof is delivered to the Registrar for registration
and is registered by him. In the case of a change relating to the
administration or the representation of a partnership, the relative
instrument shall specify the name and residence of the person or persons
entrusted with the said administration or representation,

(2) Where the extension of the period, if any, fixed for the
duration of a partnership is expressly provided for in the deed of
partnership, the partner or partners having the administration or
representation of the partnership shall, notwithstanding that provision
in the deed, deliver a notice of extension of the period of duration to the
Registrar for registration and such extension shall not take effect unless
and until the said notice is delivered to the Registrar and is registered
by him.

(3) Where a partner ceases to be a partner or where a person
whose name does not appear in the deed of partnership or in any
alteration or addition thereto becomes a partner of an already existing
partnership, a notice to that effect, specifying the name and residence
of any new partner, shall, within one month, be delivered to the Registrar
for registration by the partner or partners having the administration or
the representation of the partnership:



Provided that any assignment of interest in whole or in part
of any partner shall, unless otherwise provided in the deed of partnership,
require the prior consent in writing of all the other partners.

(4) If default is made in complying with the provisions of
subsection (3) of this section, the partner or partners having the
administration or representation of the partnership shall be liable to a
penalty, and, for every day during which the default continues, to a
further penalty.

20. Where the alteration to the deed of partnership consists in a
change of the partnership name, the Registrar shall enter the new name
on the register in place of the former name and shall issue a certificate
of registration altered to meet the circumstances of the case:

Provided that the provisions of section 9 of this Act shall apply
to the registration of such new name.

21. (1) Any reduction in the contribution of a partner, other
than a contribution consisting in personal services, any dissolution of
the partnership other than upon expiry of the period, if any, fixed for its
duration, any reduction of the term of duration, if any, of the partnership
or any assignment by a partner of all his interest in the partnership shall
not be operative until three months from the date of publication of the
statement in accordance with paragraph (e) of subsection (1) of section
401 of this Act relating to the instrument effecting such reduction,
dissolution or assignment.

(2) Any creditor of the partnership whose debt existed prior
to the publication referred to in subsection (1) of this section may object
thereto by writ of summons, within the period of three months as
aforesaid and, if he shows good cause why it should not take effect, the
Court shall either uphold the objection or allow the reduction of the
contribution or the dissolution of the partnership or a reduction of the
term of duration, if any, or the assignment of the interest of the partner,
as the case may be, on sufficient security being given by the partnership.

22. (1) Where the duration of a partnership is extended beyond
the period, if any, in the deed of partnership, the separate creditor of a
partner may object to such extension by writ of summons filed within
three months from the date of the publication of the statement in
accordance with paragraph () of subsection (1) of section 401 of this
Act relating to the instrument effecting such extension and, upon good
cause being shown, the Court shall direct the partnership to liquidate
such partner’s interest in the partnership within three months of the
judgement.
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(2) The provisions of subsection (1) of this section shall
apply whether any extension of the period fixed for the duration of the
partnership is or is not expressly provided for in the deed of partnership.

(3) A separate creditor of a partner may only object in
pursuance of this section if his debt existed prior to the publication of
the statement referred to in subsection (1) of this section.

23. The Registrar of the Superior Courts shall, without delay,
cause a copy of any writ of summons filed under sections 21 and 22 of
this Act and of any judgement given thereon to be served on the Registrar
for registration.

24. Unless otherwise provided in the deed of partnership, any
alteration or addition thereto may only be made with the unanimous
consent of the partners.

25. (1) Inso far as the deed of partnership does not otherwise
provide, the administration and representation of the partnership shall
vest in each of the partners severally.

(2) A partnership may not be bound in favour of third parties
except by a partner acting under the partnership name and having the
representation of the partnership either by virtue of the deed of
partnership or by operation of law.

(3) Where any such partner has acted as aforesaid, the
partnership shall be bound even though it derives no benefit.

26. (1) Notwithstanding the provisions of section 26 of the

. Commercial Code, the accounting records of the partnership shall be

kept for a period of ten years:

Provided that where the accounting records are kept in a bound
or unified form, the ten years shall commence to run from the date of
the last entry made therein.

(2) If default is made in complying with the requirements
of subsection (1) of this section, every partner who 1s in default shall be
liable to a penalty.

27. (1) Where aperson becomes a partner of an already existing
partnership, he shall thereby become liable for all the obligations of the
partnership, even if incurred before the date at which he becomes a

partner.



(2) Any agreement to the contrary shall be of no effect with
regard to third parties.

28. A partnership shall not distribute profits until it has made
good all losses.

29. The separate creditors of a partner may enforce their rights,
during the continuance of the partnership, on the share of the profits
due to their debtor and, on the dissolution of the partnership, on such
portion of the assets of the partnership as is due to their debtor on the
partnership being wound up.

30. (1) A partner shall not, in competition with the partnership
and without the express consent of the other partners, carry on business
on his own account or on account of others or be a partner with unlimited
liability in another partnership.

(2) If a partner acts in contravention of the provisions of
subsection (1) of this section, the partnership may, at its option, either
take action for damages and interest against the offending partner or
demand payment of any profit made by him in violation of the aforesaid
prohibition.

(3) The exercise of the rights conferred by subsection (2)
of this section shall be barred by the lapse of two years from the date of
the contravention.

31. (1) Saving any provision to the contrary in the deed of
partnership, in the event of death of one of the partners the surviving
partners shall liquidate the deceased partner’s interest in the partnership
in favour of his heirs, unless the surviving partners unanimously elect
either to dissolve the partnership or to continue the partnership with the
heirs, if, in the latter case, such heirs accept:

Provided that where not all the heirs are in agreement, the
partnership may continue with those who so elect as long as the
dissenting heirs’ interest in the partnership is liquidated in their favour.

(2) Where the deceased partner has bequeathed his interest
by legacy, the provisions of subsection (1) of this section shall apply as
though references to heirs were references to the legatees of such interest.

32. (1) A partner may be expelled from the partnership by a
decision of the majority in number of the other partners unless a higher
majority is required by the partnership deed —
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(a) if he does not make his contribution in accordance with
the partnership deed;

(b) if he commits a serious breach of duty as a partner;

(c) if he contravenes the provisions of subsection (1) of
section 30 of this Act;

(d) if he is interdicted or incapacitated;

(e) in such other cases for which provision is made in the
deed of partnership.

(2) Any decision taken as aforesaid shall be notified,
together with the reasons therefor, by judicial act served on the expelled
partner, and shall not take effect until the lapse of fourteen days from
such notification.

(3) The expelled partner may, by writ of summons filed
within fourteen days from the notification as aforesaid, object to the
decision and the Court shall have power to stay the execution of the
said decision pending its judgment.

(4) Where the partnership consists of two partners only, the
expulsion of a partner may only be ordered by the Court at the suit of
the other partner.

33. A partner shall not be entitled to continue as a partner if —
(a) he is adjudged bankrupt; or

(b) his interest in the partnership has been liquidated under
the provisions of section 22 of this Act.

34. (1) A partner who is expelled or who by virtue of the
immediately preceding section is not entitled to continue as partner shall
have the right to have his interest in the partnership liquidated.

(2) There shall be included in the liquidation of the interest
of a partner who is expelled, or who by virtue of the immediately
preceding section is not entitled to continue as a partner, a pro rata
share of the profits or losses on all work in progress up to the date of the
expulsion.



35. A partnership en nom collectif is dissolved —
(a) when the period, if any, fixed for its duration expires;

(b) if, subject to the provisions of section 21 of this Act, all
the partners so agree;

(c) if the partnership is adjudged bankrupt;

(d) if, subject to the provisions of section 21 of this Act, in
the opinion of the Court, there exist grounds of sufficient gravity
to warrant dissolution;

(e) if the number of partners is reduced below two and
remains so reduced for more than six months;

(f) in such other cases for which provision is made in the
deed of partnership.

36. (1) Onthe dissolution of a partnership, and in no case later
than fourteen days after such dissolution, the partners having the
administration or the representation thereof shall deliver to the Registrar
for registration a notice of the dissolution:

Provided that, where a partnership is adjudged bankrupt or
dissolved by order of the Court, notice of the dissolution shall be given
as aforesaid by the Registrar of the Superior Courts.

(2) The following provisions of this Part shall apply to the
dissolution of a partnership except where the partnership is adjudged
bankrupt, in which case the provisions of the Commercial Code relating
to bankruptcy shall apply.

37. (1) Where the manner in which the partnership is to be
wound up is not provided for in the deed of partnership or is not
determined by agreement between the partners, the partnership shall be
wound up by one or more liquidators.

(2) If the partners do not agree as to the person who is to be
appointed liguidator, the appointment shall be made by the Court, on
the application of any partner, creditor of the partnership or the Registrar.

(3) The liquidator shall, within fourteen days after his
appointment, deliver to the Registrar for registration a notice of his
appointment stating his name and residence.
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38. A liquidator, whether appointed by the partners or by the
Court, may be removed from office either by the partners, if they so
agree, or by order of the Court, on a demand by writ of summons made
by any of the partners, if the Court is satisfied that there exist sufficient
grounds to warrant his removal.

39. The remuneration of the liquidator may be fixed by agreement
between the partners and the liquidator, failing which it shall be fixed
by the Court.

40. All costs, charges and expenses properly incurred in the
winding up, including the remuneration of the liquidator, shall be payable
out of the assets of the partnership in priority to all other claims.

41. If default is made in complying with any of the requirements
of section 36 and of subsection (3) of section 37 of this Act, every
partner or liquidator, as the case may be, who is in default, shall be
liable to a penalty and, for every day during which the default continues,
to a further penalty.

42. Until such time as provision is made for the winding up of
the partnership, only such acts as are of ordinary administration may be
performed.

43. (1) Where aliquidator is appointed, the partners vested with
the administration of the partnership shall —

(a) deliver to the liquidator all the assets and all the
accounting records and other documents of the partnership and
shall draw up accounts relating to their administration for the period
since the preceding accounts; and

(b) together with the liquidator, draw up a balance sheet
showing the state of affairs of the partnership as at the date of the
dissolution.

(2) Subject to the provisions of subsection (1) of this section,
on the appointment of a liquidator all the powers of administration or
representation of the partnership vested in any of the partners shall cease.

44. (1) The liquidator shall represent the partnership and shall
have power to perform all acts conducive and ancillary to the winding
up of the affairs of the partnership:

Provided that he shall not refer any matter to arbitration or
make any compromise unless so authorised in writing by the partners.



(2) The liquidator shall not undertake any new transaction.

(3) Where more than one liquidator is appointed, they shall
act jointly and shall be jointly and severally liable for their acts, unless
the partners have otherwise provided.

45. (1) The liquidator shall not distribute any assets of the
partnership among the partners unless either the debts and liabilities of
the partnership have been paid or sufficient funds have been set aside
for the payment thereof,

(2) Where the assets of the partnership are insufficient to
meet its liabilities, the liquidator may demand from the partners payment
of the contribution, if any, due by them, irrespective of the date when it
falls due, and, if necessary, the sums required for the payment of the
aforesaid liabilities in the proportion in which the liabilities of the
partnership are to be borne by the partners.

(3) The liquidator may furthermore demand from the
partners payment of the contribution, if any, due by them or any part of
it, irrespective of the date when it falls due, for the purpose of adjusting
the rights of the partners among themselves.

46. (1) The liquidator shall, at the request of any of the partners,
inform the partners as to the state and progress of the liquidation.

(2) As soon as the affairs of the partnership are wound up,
the liquidator shall render an account of the winding up and of his receipts
and payments and draw up a scheme of distribution.

47. Inthe distribution of the assets of a partnership the following
provisions shall apply, unless otherwise provided in the deed of
partnership, that is to say —

(a) where a thing has been contributed in usufruct or
enjoyment, it shall be restored to the partner contributing it and
the partnership shall be held liable in damages if the thing has
perished or deteriorated for any cause attributable to any of the
partners, saving the right of the partnership to the reimbursement
of any sums so paid against the partner who is at fault;

(b) the assets of the partnership shall first be applied in
repayment of the contributions of the partners and any balance
shall be distributed among the partners in proportion to their share
in the profits of the partnership;
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(c) where it has been agreed that the distribution of the assets
shall be made in kind, the provisions governing partition of
common property shall apply.

48. (1) The liquidator shall by judicial act serve on each of the
partners a copy of the accounts and of the scheme of distribution
mentioned in subsection (2) of section 46 of this Act.

(2) The accounts and the scheme of distribution shall be
deemed to have been approved by all the partners if no objection thereto
1s lodged by writ of summons by any of the partners within three months
of the service of the judicial act referred to in subsection (1) of this
section,

49. On the approval of the accounts, the liquidator shall deliver
to the Registrar for registration a notice of such approval and the
Registrar shall thereupon register it and strike the name of the partnership
off the register. The Registrar shall forthwith publish a notice of the
completion of the winding up and of such striking off.

50. (1) The accounting records and the documents of the
parinership shall be kept by the liquidator, if any, or by the person elected
for that purpose by the majority of the partners and shall be so kept for
a period of ten years from the date at which the name of the partnership
was struck off the register. The election of such person shall take place
within fourteen days from the registration of the notice referred to in
section 49 of this Act and shall not be effected until such person has
signified his acceptance in writing to the partners within fourteen days
from his election:

Provided that where there is no liquidator and the partners
fail to elect such person or where such person refuses to accept his
election, the accounting records and documents shall be delivered to
the Registrar within fourteen days of the non-acceptance or failure to
elect as the case may be, and the Registrar shall keep such records for
the said period of ten years.

(2) Where a person has been elected to keep the accounting
records and the documents of the partnership, or where the partners
have failed to elect such a person, the partners shall inform the Registrar
accordingly within fourteen days of the date when the election becomes
effective or from the failure to elect within the prescribed period, as the
case may be, and in default, the partners shall be liable to a penalty.

(3) [If the liquidator or the person elected by the partners to
keep the accounting records and documents of the partnership fails to
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keep them for the period prescribed by subsection (1) of this section, he
shall be liable to a penalty,

(4) If the liquidator or the person elected by the partners to
keep the accounting records and documents of the partnership dies, his
heirs shall be obliged to deliver the said accounting records and
documents to the Registrar within six months and the Registrar shall
keep them for the remainder of the period prescribed by subsection (1)
of this section.

(5) The heirs referred to in subsection (4) of this section
shall be liable to a penalty if they do not comply with the provisions of
that subsection.

PART IV — PARTNERSHIP EN COMMANDITE

S1. A partnership en commandite operates under a partnership Definition.
name and has its obligations guaranteed by the unlimited and joint and
several liability of one or more partners, called general partners, and by
the hability, limited to the amount, if any, unpaid on the contribution,
of one or more partners, called limited partners.

52. The provisions govering partnerships en nom collectif shall A7Picontiy of
apply to partnerships en commandite except insofar as they are ;m'-nln;
inconsistent with the provisions of this Part. o g

53. (1) A person who holds himself out as being a general Patnenship name.
partner shall be held liable unlimitedly and jointly and severally with
the general partners for all the obligations contracted by the partnership.

(2) The inclusion in the partnership name of the name of a
person who is not a partner shall be taken into account by the Court in
determining whether such person is holding himself out as being a

partner.

54. The contribution of a limited partner shall not include oo ﬂfu

personal services. to include personal
services,

55. The deed of partnership of a partnership en commandite, in Contents of deed of
addition to the particulars prescribed by section 14 of this Act, shall P
specify which of the partners are general partners and which of them
are limited partners, and in default the partnership shall resolve itself

into a partnership en nom collectif.
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56. (1) Unless otherwise provided in the other provisions of
this Part the rights and duties of the general partners shall be the same
as those of partners in a partnership en nom collectif.

(2) Unless otherwise provided in the deed of partnership
but subject to the provisions of this Part, limited partners shall have
only the rights and duties provided by this Part.

57. The administration and representation of the partnership en
commandite shall vest in the general partners, and unless the deed of
partnership otherwise provides, such administration and representation
shall vest in each of the general partners severally,

58. The general partners shall by unanimous decision have the
right to appoint the partners who are to administer and represent the
partnership en commandite and to dismiss from office the partners so
appointed:

Provided that the deed of partnership may provide that the
limited partners shall have the right to participate in the appointment or
dismissal of partners from the office of administration and representation
of the partnership.

59. (1) A limited partner shall not perform any act of
administration nor transact business on behalf of the partnership en
commandite except by virtue of a power of attorney given for specified
acts or transactions.

(2) [Ifalimited partner acts in contravention of the aforesaid
prohibition, he shall be bound, in regard to third parties, unlimitedly
and jointly and severally with the general partners for all the obligations
of the partnership en commandite and shall moreover be liable to be
expelled from the partnership in accordance with the provisions of
section 32 of this Act:

Provided that a limited partner acting in contravention of the
prohibition contained in subsection (1) of this section shall not be
expelled from the partnership if he proves that he had been acting on
the instructions of the general partners.

60. At the end of each accounting period the balance sheet and
profit and loss account of the partnership en commandite shall be
communicated to the limited partners, who, for the purpose of
ascertaining their correctness, shall have a right of access to the
accounting records and other documents of the partnership.



61. The provisions of section 30 and of paragraph (c) of
subsection (1) of section 32 of this Act shall not apply to a limited

partner.

62. Notwithstanding the provisions of section 28 of this Act, a
limited partner shall in no case be bound to restore profits received in
good faith,

63. (1) Unless the deed of partnership otherwise provides, a
limited partner may assign his interest in the partnership en commandite:

Provided that, if the contribution of a limited partner is not
fully paid up, any assignment of his interest in the partnership shall not
have effect, with regard to the partnership, unless it is made with the
consent of all the general partners.

(2) Unless the deed of partnership otherwise provides, any
changes in the deed of partnership which deprive limited partners of
any of their rights shall require the unanimous consent of all the general
partners and of all the limited partners,

64. (1) Unless the deed of partnership otherwise provides, in
the event of death of a limited partner, the partnership en commandite
shall continue with his heirs.

(2) Notwithstanding the provisions of section 32 of this Act,
interdiction or incapacitation shall not be grounds for expulsion of a
limited partner.

65. (1) A partnership en commandite, besides being
determinable for any of the causes mentioned in section 35 of this Act,
shall be dissolved if no general partner or no limited partner remains,
unless, within six months, the partner who has ceased to be a partner
shall have been substituted.

(2) Where no general partner remains, the limited partners
may, for the said period of six months, appoint one of their number for
the performance of acts of ordinary administration.

(3) A limited partner appointed as aforesaid shall not be
subject to the provisions of section 59 of this Act.

66. (1) Without prejudice to the foregoing provisions of this
Part, the capital of a partnership en commandite may be divided into
shares.
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(2) The provisions of this Act relating to shares in a
company other than the provisions of section 72 of this Act shall apply
to the shares in a partnership en commandite in so far as they are not
inconsistent with the foregoing provisions of this Part.

(3) The provisions of Chapters IX and X of Part V of this
Act, other than for the provisions of section 184 of this Act, shall apply
to a partnership en commandite, the capital of which is divided into
shares.

(4) It shall be the duty of the partner vested with the
administration or representation of a partnership en commandite, the
capital of which is divided into shares, to deliver to the Registrar for
registration the instrument or a copy thereof as required by section 19
of this Act altering or adding to the deed of partnership within fourteen
days from the date of the said alteration or addition, together with a
printed copy of the deed of partnership, as amended; and any previous
amended text of the deed of partnership may be discarded by the
Registrar when a subsequent amended text is delivered to him for
registration:

Provided that in the event of a discrepancy between the text
of any amended deed of partnership and the text of the original deed of
partnership registered in accordance with the provisions of section 16
of this Act, the latter text together with any instruments registered in
accordance with the provisions of subsection (4) of this section, shall
prevail.

(5) The provisions of section 78, subsections (4), (5) and
(6) of section 137 and of subsection (2) of section 142 of this Act shall
apply to a partnership en commandite, the capital of which is divided
into shares, with the substitution of references to partners vested with
administration or representation for references to directors, officials or
the board of directors; with the substitution of references to partnership
en commandite, the capital of which is divided into shares, for references
to company; with the substitution of references to deed of partnership
for references to memorandum or memorandum and articles; with the
substitution of partners for references to shareholders; and, with regard
to subsection (5) of section 137 of this Act, with the substitution of the
term “a decision of the partners™ for the term “any resolution of the
general meeting or from a decision of the board of directors™.

(6) If default is made in complying with the provisions of
subsection (4) of this section, every partner vested with the
administration or representation of a partnership en commandite the
capital of which is divided into shares who is in default shall be liable



to a penalty, and for every day during which the default continues, to a
further penalty.

(7) A partnership en commandite, the capital of which is
not divided into shares, may change its status to a partnership en
commandite, the capital of which is divided into shares, by a decision
taken in accordance with the provisions of the deed of partnership, or,
in the absence of any such provision, with the consent of all the partners,
both general and limited:

Provided that where one or more limited partners, holding in
the aggregate not more than one-fourth of the total contribution of the
limited partners, have not given their consent the partnership en
commandite may nevertheless proceed with the change of its status,
but it shall be required, for the purpose of such change, to liquidate and
re-imburse to every partner who has not given his consent, if he so
requests, his interest in the partnership en commandite on such terms as
may be agreed, or as the court, on a demand of either the partnership or
the limited partner, may deem fit to order.

(8) A parnnership en commandite, the capital of which is
divided into shares, may change its status to a partnership en
commandite, the capital of which is not divided into shares, by a decision
taken in accordance with the provisions of the deed of partnership or, in
the absence of any such provision, with the consent of all the partners,
both general and limited:

Provided that where one or more limited partners, holding in
the aggregate not more than one-tenth of the share capital of the
partnership, have not given their consent, the partnership en commandite
may nevertheless proceed with the change of its status, but it shall be
required, for the purpose of such change, to redeem the shares held by
every partner in the partnership en commandite who has not given his
consent, if he so requests, on such terms as may be agreed or as the
court on a demand of either the partnership or of the limited partner
may deem fit to order.

(9) It shall be the duty of the partner vested with the
administration or representation of a partnership en commandite, which
has decided to change its status in accordance with subsection (7) of
this section, to deliver to the Registrar for registration the instrument or
a copy thereof as required by section 19 of this Act, altering or adding
to the deed of partnership together with a printed copy of the deed of
partnership as amended, and the provisions of subsection (4) of this
section shall thereafter apply to the partnership.
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(10) It shall be the duty of the partner vested with the
administration or representation of a partnership en commandite which
has decided to change its status in accordance with subsection (8) of
this section, to deliver to the Registrar for registration, the instrument
or a copy thereof as required by section 19 of this Act, altering or adding
to the deed of partnership together with a printed copy of the deed of

partnership as amended, and the provisions of subsection (4) of this
section shall thereafter no longer apply to the partnership.

(11) The change of status referred to in subsection (7) or in
subsection (8) of this section shall not take effect unless and until it is
registered as required by subsection (9) or by subsection (10)
respectively, of this section.

PART V — LIMITED LIABILITY COMPANY

TITLE I — FORMATION AND FUNCTIONING OF
COMPANIES

Chapter I — Formation of a company and matters
incidental thereto

67. A company is formed by means of a capital divided into shares
held by its members. The members’ liability is limited to the amount, if
any, unpaid on the shares respectively held by each of them.

68. A company shall not be validly constituted under this Act
unless a memorandum of association is entered into and subscribed by
at least two persons, and a certificate of registration is issued in respect
thereof. Companies formed and registered under the Ordinance shall
comply with this Act in accordance with the provisions of section 428.

69. (1) The memorandum of every company shall state —

(a) whether the company is a public company or a private
company,

(b) the name and residence of each of the subscribers thereto;
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(c) the name of the company;

(d) the registered office in Malta of the company;

(e) the objects of the company;

(f) the amount of share capital with which the company
proposes to be registered (hereinafter referred to as “the authorised
capital”), the division thereof into shares of a fixed amount, the
number of shares taken up by each of the subscribers and the
amount paid up in respect of each share;

(g) the number of the directors, the name and residence of
the first directors and, where any of the directors is a body corporate,
the name and registered or principal office of the body corporate,
the manner in which the representation of the company is to be
exercised, and the name of the first person or persons vested with
such representation;

(h) the name and residence of the first company secretary
or secretaries;

(1) the period, if any, fixed for the duration of the company.

(2) In the case of a public company, there shall be annexed
to the memorandum a document providing:

(a) the total amount or an estimate of all the costs payable
by the company or chargeable to it by reason of its formation up to
the time it is authorised to commence business, and of all the costs
relating to transactions leading to such authorisation; and

(b) adescription of any special advantage granted prior to
the time the company is authorized to commence business to anyone
who has taken part in the formation of the company or in
transactions leading to such authorisation:

Provided that, where in accordance with the proviso to
subsection (1) of section 77 of this Act, a company is authorised to
commence business at a date later than the date of its registration,
the said document shall be delivered to the Registrar for registration

within fourteen days from the date the company is authorised to
commence business.

70. (1) Subject to the provisions of subsections (3) to (6) of Name of company.
this section, a public company may be designated by any name, but
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such name must end with the words “public limited company” or their
abbreviation “p.L.c.”.

(2) Subject to the provisions of subsections (3) to (6) of
this section, a private company may be designated by any name, but
such name shall end with the words “private limited company” or the
word “limited” or its abbreviation “Itd.”.

(3) (a) Where a private company is an investment
company with variable share capital, the name of the company
shall be followed by the words “investment company with variable
share capital” or by “SICAV”, followed by the words “private
limited company”, “limited” or its abbreviation.

(b) Where a public company is an investment company
with fixed share capital or an investment company with variable
share capital, the name of the company shall be followed by the
words “investment company with fixed share capital™ or
“investment company with variable share capital”, as the case may
be, followed by the words “public limited company”, or its
abbreviation. The words “investment company with fixed share
capital” may be replaced with the words “investment company”
or with “INVCO” and the words “investment company with
variable share capital” may be replaced with “SICAV™.

(4) A company shall not be registered by a name which —

(a) 1sthe same as a name of another commercial partnership
or so nearly similar as in the opinion of the Registrar it could create
confusion; or

(b) isinthe opinion of the Registrar offensive or otherwise
undesirable; or

(c) has been reserved for registration for another commercial
partnership by a notice in writing to the Registrar given not more
than three months before the date of the second request:

Provided that the Registrar shall notify any refusal under this
subsection without delay to the person requesting the registration:

Provided further that in applying paragraph (b) of this
subsection, the Registrar shall have regard to the business or
proposed business of the company, to the protection of the names
of individuals who are not connected in any way with the company,
and, in the case of a private company, to the names of the members.



(5) A company shall not be registered by a name which
includes the word ‘nominee’ unless it is a company qualified to be
registered as a nominee company or a licenced nominee under the Malta
Financial Services Centre Act or the Trusts Act or is otherwise licenced
to use such a name under the Investment Services Act, 1994.

(6) A person or persons trading or carrying on business or
other activity —

(a) underaname or title which ends with the words “public
limited company™ or “p.l.c.” or “private limited company™ or “ltd."”,
or a contraction or imitation thereof and which is not the name of
a duly registered company; or

(b) under a name or title which contains the word ‘nominee’,
or a contraction or imitation thereof, and which is not the name of
a company in possession of a warrant, currently in force, issued
under the Malta Financial Services Centre Act, or the Investment
Services Act, 1994, or the Trusts Act, authonsing such company
to act as a nominee company for the purpose of those Acts; or

(c) under a name or title which ends with the words
“investment company with fixed share capital”, “investment
company” or “INVCO" or a contraction or imitation thereof when
the person or persons are not a public company which is an
investment company with fixed share capital; or

(d) under a name or title which ends with the words
“Iinvestment company with variable share capital™ or “SICAV™ or
a contraction or imitation thereof when the person or persons are
not an investment company with variable share capital,

shall be liable to a penalty, and, for every day during which the default
continues, to a further penalty.

71. The objects of a company may not be simply stated to be any
lawful purpose or trade in general.
72. (1) The authorised share capital of a company shall be —

not less than twenty thousand lini subscribed by at least two
persons in the case of a public company; or

not less than five hundred liri subscribed by at least two
persons in the case of a private company.
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(2) Where the authorised share capital is equal to the
minimum aforesaid, it shall be fully subscribed in the memorandum,
and where it exceeds such minimum, at least that minimum shall be
subscribed in the memorandum.

(3) In the case of a public company, not less than twenty-
five per cent, and in the case of a private company, not less than twenty
per cent, of the nominal value of each share taken up shall be paid up on
the signing of the memorandum.

(4) The bearer of a share warrant issued in accordance with
section 121 of this Act shall not be taken into account for the purpose of
determining the number of persons specified in subsection (1) of this
section.

(5) The ordinary shares of a company shall not be
redeemable, and every company shall at all times have ordinary shares.

73. (1) The consideration for the acquisition of shares in a
company whether on the original subscription or a subsequent 1ssue,
may only consist of assets capable of economic assessment, and
furthermore, future personal services and in general any undertakings
to perform work or supply services may not be given by way of
consideration.

(2) Where, on original subscription, the shares are issued
for a consideration other than in cash, the full consideration shall be
transferred to the company within five years from the date the company
is authorised to commence business.

(3) Where shares are issued other than on original
subscription for a consideration other than in cash, the full consideration
shall be transferred within five years from the date of the decision to
1ssue the shares.

(4) A report on any consideration other than in cash shall
be drawn up before the company is registered or before the shares are
issued, as the case may be, by one or more experts who are independent
of the company and approved by the Registrar.

(5) The experts’ report shall contain at least a description
of each of the assets comprising the consideration as well as the methods
of valuation which have been used and shall state whether the values
arrived at by the application of these methods correspond at least to the
number and nominal value, and, where applicable, to the premium on
the shares to be issued for them.



(6) The report shall be delivered to the Registrar for
registration before the company is registered or before the shares are
issued, as the case may be; and, in default, the Registrar shall accordingly
refuse to register the company or the return of the allotments of the
shares so issued, and, in the latter case, the issue shall be considered
null and void.

(7) Where an amount standing to the credit of any of a
company’s reserve accounts or of its profit and loss account is applied
in paying up to any extent any shares allotted to members of the company
or any premiums on shares so allotted, the amount applied shall not be
considered as consideration other than in cash for the purposes of this
section.

74. (1) A company shall not acquire, within two years of its
authorisation to commence business, any asset belonging to a person
who subscribed the company’s memorandum or who is a member of
the company for a consideration which is equivalent to at least one
tenth of the issued capital of the company unless the following conditions
are satisfied —

(a) the asset to be received by the company, and any
consideration other than cash to be given by the company, shall
have been valued by one or more experts who are independent of
the company and approved by the Registrar;

(b) areport with respect to the matters specified in paragraph
(a) of this subsection shall have been made to the company during
the six months immediately preceding the date of the agreement;

(c) the terms of the agreement shall have been approved by
ordinary resolution; and

(d) not later than the giving of notice of the meeting at which
the resolution is proposed, copies of the resolution and of the report
shall have been circulated to the members of the company entitled
to receive notice of the meeting and, if the person with whom the
agreement in question is proposed to be made is not then a member
of the company so entitled, to that person.

(2) The report referred to in paragraph (b) of subsection (1)
of this section shall be delivered to the Registrar for registration at the
same time as it is circulated in accordance with paragraph (d) of
subsection (1) of this section. If the company fails to comply with this
subsection, every officer of the company who is in default shall be liable
to a penalty.
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(3) Ifacompany enters into an agreement in contravention
of this section and either —

(a) the person with whom the company made the agreement
has not received the expert's report required for compliance with
the conditions of this section; or

(b) there has been some other contravention of this section
which that person knew or ought to have known amounted to a
contravention, the company shall be entitled to recover from that
person any consideration given by it under the agreement, or an
amount equal to the value of the consideration at the time of the
agreement, and the agreement, so far as not carried out, shall be
void.

(4) The provisions of this section shall not apply —

(a) where it is part of the company’s ordinary business to
acquire, or arrange for other persons to acquire, assets of a particular
description, to an agreement entered into by the company in the
ordinary course of its business for the transfer of an asset of that
description to it or to such person, as the case may be; or

(b) to acquisitions made by the company at the instance or
under the supervision of the Court; or

(c) to stock exchange acquisitions.

Articles of 75. (1) There may be registered with the memorandum, articles

RMDCHEi. of association (hereinafter referred to as “articles’) which shall be signed
by the subscribers to the memorandum and prescribing regulations for
the company.

(2) Ifarticles are not registered, or, if articles are registered,
in so far as the articles do not exclude or modify the regulations contained
in the First Schedule to this Act, such regulations shall be the regulations
of the company in the same manner and to the same extent as if they
were contained in duly registered articles.

Registration of 76. (1) The memorandum and articles, if any, shall be delivered

memorandum @ for registration to the Registrar who, being satisfied that all the
requirements of sections 68 to 75 and of section 139 of this Act have
been complied with, shall register them.

(2) Where the memorandum or the articles are drawn up in
a public deed or in a private writing enrolled in the records of a notary
public, an authentic copy thereof shall be delivered in lieu of the original.



(3) The aforesaid delivery shall be made by any one of the
subscribers to the memorandum, or the authorised agent of such
subscriber.
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77. (1) On the registration of the memorandum and articles, if Duty of Registrar

any, of a company, the Registrar shall certify under his hand that the
company is registered, and the company shall come into existence and
shall be authorised to commence business as from the date of registration
which date shall be indicated in the certificate:

Provided that if registration is obtained before the date, if
any, fixed in the memorandum for the commencement of the company,
the certificate shall indicate such date and the company shall come into

existence and shall be authorised to commence business as from such
later date.

(2) A certificate of registration given in respect of a company
is conclusive evidence that the requirements of this Act in respect of
regisiration and of matters precedent and incidental to it have been
complied with and that the company is duly registered as a public or
private company under this Act.

78. (1) All persons carrying on business or entering into
agreements in the name of or on behalf of a company in respect of
which a certificate of registration has not been issued under this Act, or
before the date indicated in the certificate of registration as the date on
which the company shall come into existence, shall, unless otherwise
agreed, be personally and jointly and severally liable for their dealings
with third parties entered into by them in the aforementioned capacity.

(2) Failing agreement to the contrary, the persons referred
to in subsection (1) of this section shall have, as against one another
and in respect of the assets and liabilities arising out of the business
carried on in the company’s name or on its behalf, the rights and
obligations of joint owners.

(3) Notwithstanding the provisions of subsection (1) of this
section, the dealings referred to in that subsection shall, with respect to
a third party who has dealt in good faith with persons purporting to act
in the name of or on behalf of a company in respect of which a certificate
of registration has not been issued under this Act or which has not yet
come into existence, with effect from the date on which the company
shall come into existence, be treated as having been undertaken by the
company; provided that in such an event the provisions of subsection
(1) of this section shall not apply. The company shall be entitled to be
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indemnified by the persons who had acted in its name or on its behalf in
respect of its liability under this subsection towards the said third party.

Alterations and 79. (1) A company may by extraordinary resolution alter or
addiions o add to its memorandum or articles:
articles,

Provided that —

(i) where the alteration consists in a change of the registered
office in Malta of the company such alteration may be effected by
a resolution of the directors; and

(1) where the alteration consists in the conversion of any
shares into stock or in the reconversion of that stock into shares,
such alteration may only be made if the shares to be converted are
paid up shares and if the stock is reconverted into paid up shares,
but, if the company is so authorised by its memorandum or articles,
it may by ordinary resolution convert any paid up shares into stock
and reconvert that stock into paid up shares of any denomination.

(2) It shall be the duty of the directors and of the company
secretary to deliver to the Registrar for registration a printed copy of
any resolution as aforesaid within fourteen days after the date of the
resolution, together with a revised and updated copy of the
memorandum, and of the articles, if any, as amended by the said
resolution, and any previous amended text of the memorandum and
articles, if any, may be discarded by the Registrar when a subsequent
amended text is delivered to him for registration:

Provided that in the event of a discrepancy between the text
of any amended memorandum and articles, if any, and the text of the
original memorandum and articles, if any, registered in accordance with
the provisions of section 76 of this Act, the latter text together with
resolutions registered in accordance with the provisions of subsection
(2) of this section shall prevail.

(3) Any alteration or addition to the memorandum or articles
of a company shall not take effect, unless and until it 1s registered as
provided in subsection (2) of this section.

(4) If default is made in complying with the provisions of
subsection (2) of this section, every officer of the company who is in
default shall be liable to a penalty, and, for every day during which the
default continues, to a further penalty.
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80. Where a company changes its name under the provisions of Change of name of
section 79 of this Act, the Registrar shall enter the new name on the ™ *
register in place of the former name and shall issue a certificate of
registration altered to meet the circumstances of the case.

81. Notwithstanding anything in the memorandum or articles of Anecation in
a company no member shall be bound by any alteration made in the Demm >
memorandum or articles after the date on which he became a member isbility o
if and so far as the alteration requires him to subscribe for more shares m"“u‘:';ﬂ;f
than the number held by him at the date on which the alteration is made, existing members
or in any way increases his liability as at that date to contribute to the PR

share capital of, or otherwise pay money to, the company:

Provided that this section shall not apply in any case where
the member agrees in writing, either before or after the alteration is
made, to be bound thereby.

82. (1) A document or proceeding requiring authentication by Avthentication of
a company may be signed by a director, the company secretary or other
authorised officer of the company.

(2) All documents supplied to the Registrar shall be
authenticated in accordance with this section.

Chapter II — Changes to a company’s share capital

83. (1) Notwithstanding the provisions of subsection (3) of &im ng issued
section 79, where the alteration consists in the reduction of the issued e
share capital. any such reduction shall not take effect until three months
from the date of the publication of the statement referred to in paragraph
(e) of subsection (1) of section 401 of this Act relating to the resolution
effecting such alteration:

Provided that if a creditor of the company whose debt existed
prior to the publication of the statement mentioned in this subsection
objects thereto by wnt of summons filed within the period of three
months reckoned as aforesaid and shows good cause why it should not
take effect, the Court shall either uphold the objection or allow the
reduction on sufficient security being given:

Provided further that a reduction in share capital shall be void
to the extent that it reduces the capital to less than the minimum
prescribed by section 72 of this Act.

(2) The Registrar of the Supenior Courts shall without delay
cause a copy of any writ of summons filed under subsection (1) of this
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section and of any judgment given thereon to be served on the Registrar
for registration.

(3) The total or partial waiving of the unpaid part of the
issued shares and the release of the holders of those shares from their
obligation to pay up that unpaid part shall, notwithstanding anything
contained in the memorandum or articles of a company, in all cases be
considered as a reduction in share capital.

(4) Where there are different classes of shares the decision
by the general meeting concerning a reduction in the issued share capital
shall be subject to a separate vote for each class of shareholders whose
rights are affected by the reduction, and for every separate vote taken
the same majority shall be required as where the shares are not divided
into different classes.

(5) An alteration consisting in the reduction of the issued
share capital whose purpose is to offset losses incurred or to include
sums of money in a reserve shall take effect immediately on the
registration of the resolution concerning such a reduction and the
provisions of subsection (1) of this section relating to the rights granted
to creditors of the company shall not apply:

Provided that, following this operation, the amount of such
reserve is not more than ten per cent of the reduced issued share capital:

Provided further that, except in the event of a reduction in the
issued share capital, any such reserve shall not be distributed to
shareholders: and it shall be used only for offsetting losses incurred or
for increasing the issued share capital by the capitalisation of such
reserve.

(6) In the cases referred to in subsection (5) of this section
the amounts deriving from the reduction of the issued share capital may
not be used for making payments or distributions to shareholders or to
discharge shareholders from the obligation to pay calls on their shares.

(7) The notice convening the general meeting at which the
extraordinary resolution for the reduction of issued share capital is to
be taken, shall, in addition to the requirements laid down in paragraph
(a) of subsection (1) of section 135 of this Act, also specify the purpose
of the reduction and the way in which it is to be carried out.

84. (1) A company may, by complying with the provisions of
this section, be formed as an investment company with variable share

capital.



(2) (a) The memorandum of an investment company with
variable share capital shall, in respect of the share capital of the
company, state in lieu of the matters specified in paragraph (f) of
section 69 of this Act that —

(i) the share capital of the company shall be equal to
the value for the time being of the issued share capital of the

company; and

(ii) such share capital shall be divided into a specified
number of shares without assigning any nominal value thereto;
and

(b) the memorandum of the company shall further state
that the object of the company shall consist only of the collective
investment of its funds in securities and in other movable and
immovable property, or in any of them, with the aim of spreading
investment risk; and giving sharcholders of the company the benefit
of the results of the management of its funds, and in the fulfilment
of that object, it shall be entitled to perform any act which is
connected with or ancillary thereto; and

(c) the memorandum or articles of the company shall
provide —

(i) that the actual value of the paid up share capital of
the company shall be at all times equal to the value of the
assets of any kind of the company after the deduction of its
liabilities; and

(i1) that the shares of the company shall, at the request
of any of the holders thereof, be purchased by the company
directly or indirectly out of the company’s assets.

(3) Action taken by a company to ensure that the stock
exchange value of its shares does not deviate from its net asset value by
more than a percentage specified in its articles, which deviation shall
not be greater than five per cent, shall be regarded as action taken for
the purposes of sub-paragraph (ii) of paragraph (c) of subsection (2) of
this section,

(4) Aninvestment company with variable share capital shall
not issue partly paid up shares.

(S) The purchase by an investment company with variable
share capital of its own shares shall be on such terms and in such manner
as may be provided by its articles.
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(6) Shares of an investment company with variable share
capital which have been purchased by the company itself shall be
cancelled and the amount of the company’s 1ssued share capital shall be
reduced by the amount of the consideration paid by the company for
the purchase of the shares, and nothing in this Act shall require an
investment company with variable share capital to create any reserve.

(7) Without prejudice to any requirements that may be
imposed on an investment company with variable share capital pursuant
to any other enactment, the provisions of subsections (1) and (2) of
section 70, sections 72, 83, 85 to 88, 97, 103, 105 to 112, 115 and Chapter
XI of Part V of this Act, shall not apply to such a company.

(8) Notwithstanding any other provision of this Act, an
investment company with variable share capital shall not be obliged to
give any of the details in Parts 2 and 3 of the form of annual return set
out in the Seventh Schedule to this Act, other than the share capital of
the company and the number of shares issued.

(9) Any reference in this Act to the nominal value of an
1ssued or allotted share in, or of the 1ssued or allotted share capital of, a
company shall be construed, in the case of an investment company with
variable share capital, as a reference to the net asset value.

(10) The Minister, in consultation with the Minister
responsible under the Investment Services Act, 1994, acting on the
advice of the competent authority under the said Act, may make
regulations for the better carrying out of any of the provisions of this
section; and without prejudice to the generality of the foregoing may,
by such regulations, in particular:

(a) make further provision regarding the contents of the
memorandum and articles of the company, including provision for
the issue of fractional shares;

(b) exempt or provide for the exemption of such company,
or any category thereof, from any of the provisions of this Act or
of any other law in force, subject to such modifications, variations
and conditions as may be specified;

(c) provide for the constitution and regulation of investment
companies with variable share capital as umbrella or multi-class
companies, and provide for the constitution of sub-funds, and the
different classes of shares that may be issued by such companies;
provide for the possibility of apportioning and allocating assets
and liabilities between the different sub-funds or classes, for



considering individual sub-funds or classes as separate and distinct
entities for such purposes as may be established, and provide for
the currency or currencies in which such sub-funds or different
classes of shares may be designated,

(d) apply and extend mutatis mutandis the provisions of this
section to other forms of commercial partnerships which constitute
collective investment schemes for the purposes of the Investment
Services Act, 1994 and subject to such variations or modifications
as may be prescribed;

() provide for any matter incidental to or connected with
the above.

85. (1) Any increase in the issued share capital of a company
shall be decided upon by an ordinary resolution of the company, unless
the memorandum or articles require a higher percentage than that

required for an ordinary resolution by subsection (2) of section 135 of
this Act.

(2) The memorandum or articles of a company may permit
the general meeting to authorise by ordinary resolution the board of
directors to issue shares up to a maximum amount as may be specified
in the same memorandum and articles, which authorisation shall be for
a maximum period of five years, renewable for further periods of five
years each; and where that permission is not contained in the company’s
memorandum or articles, the same authority may be given to the board
of directors by an extraordinary resolution.

(3) Where there are several classes of shares, the resolution
of the general meeting concerning the increase in the issued share capital
referred to in subsection (1) of this section or the authorisation referred
to in subsection (2) of this section shall be subject to a separate vote for
each class of shareholders whose rights are affected by that resolution
or authorisation, and the provisions relating to the majority required for
the resolution by virtue of subsection (1) and (2) of this section shall
apply for each class.

(4) A copy of any such ordinary or extraordinary resolution
referred to in subsections (1), (2) and (3) of this section shall be delivered
to the Registrar for registration, failing which every officer of the
company who is in default shall be liable to a penalty, and for every day
during which the default continues, to a further penalty.

(5) The provisions of subsections (1) to (4) of this section
shall apply to the issue of all securities which are convertible into shares
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or which carry the right to subscribe for shares, but not to the conversion
of such secunties, nor to the exercise of the nght to subscribe.

(6) Where an increase in the issued share capital is not fully
taken up, the issued share capital shall be increased by the amount of
subscriptions received only if the conditions of the issue so provide

86. Shares shall be paid up on allotment to at least twenty-five
per cent of their nominal value in the case of a public company.

87. Shares shall be paid up on allotment to at least twenty per
cent of their nominal value in the case of a private company.

88. (1) Whenever shares of a public company are proposed to
be allotted for consideration in cash, those shares shall be offered on a
pre-emptive basis to shareholders in proportion to the share capital held
by them.

(2) Where the issued share capital of a company as referred
to in subsection (1) of this section having several classes of shares
carrying different rights with regard to voting, or participation in
distributions, or sharing in assets in the event of a winding up, is
increased by issuing new shares for allotment in only one of these classes,
the right of pre-emption of sharcholders of the other classes is to be
exercised only after the exercise of this right by the shareholders of the
class in which the new shares issued are to be allotted.

(3) A copy of any offer of subscription on a pre-emptive
basis indicating the period within which this right shall be exercised
shall be delivered to the Registrar for registration:

Provided that where the public company has not issued share
warrants, such registration shall not be required as long as all the
shareholders of the company are informed in writing of the offer of
subscription on a pre-emptive basis and of the period within which this
right shall be exercised.

(4) The right of pre-emption referred to in subsection (3) of
this section shall be exercised within a period of not less than fourteen
days from the date of publication of the offer in the Gazette in accordance
with paragraph (e) of subsection (1) of section 401 of this Act, or from
the date of dispatch of the letters to the shareholders referred to in the
same subsection.

(5) The right of pre-emption shall not be restricted or
withdrawn by the memorandum or articles:



Provided that, for a particular allotment as referred to in this
section, the right of pre-emption may be restricted or withdrawn by
extraordinary resolution of the general meeting. In such case the board
of directors shall be required to present to that general meeting a written
report indicating the reasons for restriction or withdrawal of the right of
pre-emption and justifying the proposed issue price.

(6) A copy of the resolution referred to in subsection (5) of
this section, shall be delivered by the directors or by the company
secretary to the Registrar for registration.

(7) The memorandum or articles or an extraordinary
resolution of the general meeting may authorise the board of directors
to restrict or withdraw the nght of pre-emption if the board is authonised
to issue shares in accordance with section 85 of this Act and for as long
as the board remains so authorised.

(8) A copy of the resolution referred to in subsection (7) of
this section shall be delivered to the Registrar for registration.

(9) The provisions of subsections (1) to (8) of this section
shall apply to the issue of all securities which are convertible into shares
or which carry the right to subscribe for shares, but not to the conversion
of such securities, nor to the exercise of the right to subscribe.

(10) The right of pre-emption shall not be excluded for the
purposes of subsections (5) to (8) of this section where, in accordance
with the decision to allot shares, shares are issued to banks or financial
institutions with a view to their being offered to shareholders of the
company in accordance with subsection (1) of this section.

(11) If default is made in complying with subsections (6)
or (8) of this section, every officer of the company who is in default
shall be liable to a penalty, and, for every day during which the default
continues, to a further penalty.

Chapter III — Capital issues by public companies

89. (1) Itshall not be lawful for a public company to issue any
form of application for its shares or debentures unless the company is
registered and the form is issued with a prospectus which complies
with the requirements of section 90 of this Act:

Provided that the provisions of this Chapter shall not apply to
a form of application issued either —
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(a) in connection with a bona fide invitation to a person to
enter into an underwriting agreement with respect to the shares or
debentures; or

(b) in relation to shares or debentures which are not offered
to the public; or

(c) by alicence holder within the meaning of the Investment
Services Act, 1994, provided such issue is made in accordance
with rules or regulations made under that Act.

(2) The issue of a prospectus or of a form of application for
shares in or debentures of a company to existing members or debenture
holders of the company shall not be deemed to be an offer to the public
whether an applicant will or will not have the right to renounce in favour
of other persons.

90. (1) Every prospectus shall be dated and shall state the
matters specified in Part I of the Second Schedule to this Act and set
out the reports specified in Part 11 of that Schedule.

(2) A condition requiring or binding an applicant for shares
or debentures to waive compliance with any requirement of this section
or purporting to effect him with notice of any contract, document or
matter not specifically referred to in the prospectus shall be void.

91. Any person responsible for the issue, circulation or
distribution of a prospectus or for the issue of a form of application for
shares or debentures, in contravention of any of the provisions of section
89 or of subsection (1) of section 90 of this Act shall be liable to a
penalty:

Provided that a director or other person responsible for the
prospectus shall not incur liability 1f —

(a) as regards any matter not disclosed he proves that he
was not cognizant thereof; or

(b) he proves that the contravention arose from an honest
mistake of fact on his part; or

(c) the contravention was in respect of matters which, in
the opinion of the Court, were immaterial or otherwise such as
ought, having regard to all the circumstances of the case, reasonably
to be excused:



Provided further that in the event of failure to include in a
prospectus a statement with respect to matters specified in paragraph
24 of the Second Schedule to this Act, no director or other person shall
incur any liability in respect of the failure unless it be proved that he
had knowledge of the matters not disclosed.

92. (1) A prospectus including a statement purporting to be
made by an expert shall not be issued unless —

(a) the expert has given and has not, before delivery of a
copy of the prospectus for registration, withdrawn his written
consent to the issue thereof; and

(b) astatement that he has given and has not withdrawn his
consent as aforesaid appears in the prospectus.

(2) If any prospectus is issued in contravention of the
provisions of this section, every person who is knowingly a party to the
issue thereof shall be liable to a penalty.

93. (1) No prospectus shall be issued unless, on or before the
date of its publication as specified in Section 99 of this Act, there has
been delivered to the Registrar for registration a copy thereof signed by
every person who is named therein as a director of the company, or by

his agent authorised in writing, and having endorsed thereon or attached
thereto —

(a) any consent to the issue of the prospectus required by
the last preceding section from any person as an expert; and

(b) a copy of any contract required by paragraph 23 of the
Second Schedule to this Act to be stated in a prospectus or, in the
case of a contract not reduced in writing, a memorandum giving
full particulars thereof.

(2) Ifaprospectus is issued in contravention of this section,
every person who is knowingly a party to the issue of the prospectus
shall be liable to a penalty, and, for every day from the date of the issue
of the prospectus until a copy thereof is delivered as aforesaid with the
required documents endorsed thereon or attached thereto, to a further

penalty.

94. (1) The persons who are responsible for or who have
authorised the issue of a prospectus shall be jointly and severally liable
for any damage sustained by a person subscribing for shares or
debentures on the faith of that prospectus, by reason of any untrue
statement included therein:
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Provided that a person who has given the consent required by
section 92 of this Act shall not be liable as a person who has authorised
the issue of a prospectus except in respect of an untrue statement made
by him as an expert.

(2) No person shall be liable under this section if —

(a) he proves that he had reasonable grounds to believe and
did, up to the time of the allotment of the shares or debentures
believe, that the statement was true; or

(b) he proves, as regards an untrue statement made by an
expert, that he had reasonable grounds to believe and did, up to
the time of the allotment of the shares or debentures believe, that
the person making the statement was competent to make it; or

(c) on becoming aware of the untrue statement before any
allotment is made under the prospectus, he gave reasonable public
notice of the untruthfulness of the statement.

m e 95. (1) Where acompany allots or agrees to allot any shares in
shares or debentures OF debentures of the company with a view to all or any of those shares
Eﬁ‘:mb:wm_ or debentures being offered for sale to the public, any document by
which the offer for sale to the public is made shall for all purposes be
deemed to be a prospectus and all the rules relating to prospectuses

shall apply and have effect accordingly.

(2) It shall be presumed, unless the contrary is proved, that
the allotment or agreement to allot was made with a view to the shares
or debentures being offered for sale to the public if it is shown —

(a) that an offer for sale to the public was made within six
months after the allotment; or agreement to allot; or

(b) that at the date when the offer was made the whole
consideration to be received by the public company in respect of
the shares or debentures had not been so received.

(3) The provisions of section 93 of this Act as applied by
this section shall have effect —

(a) as if that section further required a prospectus to have
attached thereto a copy of any contract under which the said shares
or debentures have been or are to be allotted or, in the case of a
contract not reduced in writing, a memorandum giving full
particulars thereof;, and



(b) as though the persons making the offer were persons
named in the prospectus as directors of a company.

96. (1) For the purposes of the provisions of sections 89 to 95
of this Act —

(a) astatement included in a prospectus shall be deemed to
be untrue if it is misleading in the form and context in which it is
included; and

(b) a statement shall be deemed to be included in a
prospectus if it is contained therein or in any document appearing
on the face thereof or by reference incorporated therein or issued

therewith.

(2) In this Chapter the term “expert” includes engineer,
valuer, accountant and any other person whose profession gives authority
to a statement made by him.

Chapter IV — Allotment of shares and debentures of companies

97. (1) No allotment shall be made of any share capital of a
public company offered to the public for subscription —

(a) unless there has been subscribed and paid in cash the
amount stated in the prospectus as the minimum amount which, in
the opinion of the directors, shall be raised by the issue of share
capital in order to provide for the preliminary expenses, purchase
of property and working capital as specified in the prospectus; and

(b) unless the capital is subscribed in full, whether or not in
cash, or the conditions stated in the offer for allotment, where the
offer i1s not fully subscribed, are satisfied.

(2) If the conditions referred to in subsection (1) of this
section have not been complied with on the expiration of forty days
after the issue of the prospectus, all money received from applicants for
shares shall be forthwith repaid to them without interest.

(3) If any of the money is not repaid within forty-eight days
after the issue of the prospectus, the directors of the company shall be
jointly and severally liable to repay it with annual interest at the rate of
two percentage points over the Central Bank of Malta minimum discount
rate from the expiration of the fortieth day; except that a director shall
not be so liable if he proves that the default in the repayment of the
money was not due to any misconduct or negligence on his part.
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(4) Any condition requiring or binding an applicant for
shares to waive compliance with any requirement of this section shall
be void.

(5) All money received from applicants in pursuance of the
prospectus shall remain the property of the applicants until such time as
the allotment is made in an irrevocable manner and shall not be available
for the satisfaction of any debts of the company. Such money shall be
kept in a separate bank account so long as the company may become
liable to repay it under subsection (2) of this section; and if default is
made in complying with this subsection, the company and every officer
of it who is in default shall be liable to a penalty, and, for every day
during which the default continues, to a further penalty.

jﬂm irre 98. (1) An allotment made by a company in contravention of
| section 97 of this Act shall be voidable at the instance of the applicant
for shares referred to in the same section by writ of summons filed

within one month after the date of the allotment:

Provided that the proceedings may be commenced even if
the company has been dissolved and is being wound up.

(2) If a director knowingly contravenes or permits or
authorises the contravention of section 97 of this Act, he shall be liable
to compensate the company and the allotiee respectively for any loss,
damages or costs which the company or the allottee may have sustained
or incurred by the contravention:

Provided that proceedings to recover any such loss, damages
or costs shall only be commenced by writ of summons within two years
from the date of allotment.

T‘E"""‘m 99. (1) No allotment shall be made of any shares in or
e P debentures of a public company in pursuance of a prospectus and no

proceedings shall be taken on applications made in pursuance of a
prospectus until at least the beginning of the third working day or such
later time, if any, as may be specified in the prospectus, after the
publication in a daily newspaper circulating wholly or mainly in Malta
of a notice stating that a prospectus has been issued.

(2) The beginning of the said third working day or such
later time as aforesaid is hereinafter in this Act referred to as “the time
for the opening of the subscription lists™.

(3) Inthe application of this section to a prospectus offering
shares or debentures for sale, subsections (1) and (2) of this section



shall have effect with the substitution of references to sale for references
to allotment.

100. An application for shares in or debentures of a public
company which is in pursuance of a prospectus shall not be revocable
until after the expiration of the third working day after the time of the
opening of the subscription lists, or the giving, before the expiration of
the said third working day, by some person responsible under section
94 of this Act for the prospectus, of a public notice having the effect
under that section of excluding the responsibility of the person
giving it.

101. (1) The following provisions of this section shall apply
where a prospectus issued by or on behalf of a public company states
that application has been or will be made for permission for the shares

or debentures offered by it to be listed on any stock exchange in or
outside Malta.

(2) An allotment made on an application in pursuance of
the prospectus shall, whenever made, be void if the permission has not
been applied for before the third working day after the first issue of the
prospectus or if the permission has been refused before the expiration
of twenty-one days from the date of the closing of the subscription lists
or such longer period, not exceeding forty-two days, as may be notified
to the applicant, within those twenty-one days, for permission by or on
behalf of the stock exchange.

(3) Where permission has not been applied for as required
by subsections (1) and (2) of this section, or has been refused, the
company shall forthwith repay, without interest, all money received
from applicants in pursuance of the prospectus.

(4) Ifany of the money is not repaid within eight days after
the company becomes liable to repay it, the directors of the company
shall be jointly and severally liable to repay the money with annual
interest at the rate of two percentage points over the Central Bank of
Malta minimum discount rate from the day the company becomes liable
to repay it, except that a director shall not be liable if he proves that the
default in the repayment of the money was not due to any misconduct
or negligence on his part.

(5) All money received from applicants in pursuance of the
prospectus shall remain the property of the applicants until such time as
the allotment 1s made in an irrevocable manner and shall not be available
for the satisfaction of any debts of the company. Such money shall be
kept in a separate bank account so long as the company may become
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liable to repay it under subsection (3) of this section; and if default is
made in complying with this subsection, the company and every officer
of it who is in default shall be liable to a penalty, and, for every day
during which the default continues, to a further penalty.

(6) Any condition requiring or binding an applicant for
shares or debentures to waive compliance with any requirement of this
section shall be void.

(7) For the purposes of this section, permission shall not be
deemed to be refused if it is intimated that the application for it, though
not at present granted, will be given further consideration.

(8) The provisions of this section shall have effect in relation
to shares or debentures agreed to be taken by a person underwriting an
offer of them by a prospectus as if he had applied for them in pursuance
of the prospectus.

102. (1) The provisions of section 101 of this Act, other than
subsection (4) thereof, shall apply to a prospectus offering shares for
sale, otherwise than by allotment, subject to the following provisions
of this section.

(2) Subsections (1) and (2) of section 101 of this Act shall
apply, as though the reference in the said subsection (2) of section 101
to allotment were a reference to sale.

(3) Subsection (3) of section 101 of this Act shall apply as
though the reference therein to company were a reference to the offeror.

(4) If any of the money is not repaid within eight days after
the offeror becomes liable to repay it, he shall become liable to pay
annual interest on the money due, at the rate of two percentage points
over the Central Bank of Malta minimum discount rate from the end of
the eighth day.

(5) Subsections (5) to (8) of section 101 of this Act shall
apply, except that in subsection (5) thereof —

(a) the first reference to the company shall be construed as
a reference to the offeror; and

(b) the reference to the company and every officer of the
company who is in default shall be construed as a reference to any
person by or through whom the offer is made and who knowingly
and wilfully authorises or permits the default.



103. (1) Whenever a company makes any allotment of its
shares, the company shall, within one month thereafter, deliver to the
Registrar for registration —

(a) a return of the allotments stating the number and the
nominal amount of the shares comprised in the allotment, the names
and addresses of the allottees and the amount paid and that due,
and payable, on each share, whether on account of the nominal
value of the share or by way of premiums; and

(b) in the case of shares allotted as fully or partly paid up
otherwise than in cash, a contract in writing or, where the contract
is not reduced to writing, a document containing the particulars of
the contract, constituting the title of the allottee to the allotment,
together with any contract of sale, or for services rendered or other
consideration in respect of which the allotment was made, and a
return stating the number and nominal value of shares so allotted,
the extent to which they are to be treated as paid up, and the
consideration for which they have been allotted; and

(c) where applicable, a declaration that the requirements of
section 97 of this Act have been complied with.

(2) If default is made in complying with the provisions of
this section, every officer of the company who is in default shall be

liable to a penalty, and, for every day during which the default continues,
to a further penalty.

Chapter V — Maintenance of share capital and
protection of class rights

104. (1) Where the net assets of a public company are half or
less of its called-up issued share capital, the directors shall, not later
than thirty days from the earliest day on which that fact is known to any
director of the company, duly convene a general meeting of the company
by means of a notice to that effect for a date not later than forty days
from the date of the notice for the purpose of considering whether any,
and if so, what steps should be taken to deal with the situation, including
consideration as to whether the company should be dissolved.

In this subsection, “net assets™ shall have the same meaning
assigned to it under subsection (2) of section 193 of this Act.

(2) In a meeting convened in pursuance of subsection (1)
of this section, only the steps mentioned in the said subsection may be
considered.
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(3) If a general meeting as required by subsection (1) of
this section is not convened, each of the directors of the company in
default shall be liable to a penalty, and, for every day during which the
default continues, to a further penalty.

105. (1) A company shall not subscribe for any of its own
shares, whether on original subscription or on any subsequent
subscription, and if any of its shares have been subscribed for by a
person acting in his own name but on behalf of the company the
subscriber shall be deemed to have subscribed for them for his own
account.

(2) On the registration of a company, the subscribers to the
memorandum shall be jointly and severally liable to pay for the shares
subscribed in contravention of subsection (1) of this section.

(3) Inthe case of an increase in the issued share capital, the
members and directors shall be liable jointly and severally to pay for
the shares subscribed in contravention of subsection (1) of this section
provided that any member or director may be released from such liability
if he proves that the breach occurred through no fault of his own.

106. (1) A company may acquire any of its own shares
otherwise than by subscription, provided all the following conditions
are respected —

(a) provision is made by the memorandum or articles of the
company for authorising the acquisition by the company of its own
shares;

(b) authorisation is given by an extraordinary resolution,
which resolution shall determine the terms and conditions of such
acquisitions and in particular the maximum number of shares to
be acquired, the duration of the period for which the authorisation
is given and which may not exceed eighteen months and, in the
case of acquisition for valuable consideration, the maximum and
minimum consideration;

(c) the provisions of section 135 of this Act shall apply in
respect of the extraordinary resolution referred to in paragraph (b)
above subject however to the condition that shares already held by
the company itself shall be treated as carrying no voting nights;

(d) the nominal value of the acquired shares, including
shares previously acquired by the company and held by it shall not
exceed ten per cent of the issued share capital;



(e) no acquisitions by a company of its own shares shall be
made when on the closing date of the last accounting period the
net assets as set out in the company’s annual accounts are, or
following such distribution, would become lower than the amount
of issued share capital plus those reserves which may not be
distributed under the provisions of this Act or the company’s
memorandum or articles; and in any case it shall not be possible
for the company to acquire any of its own shares except out of the
proceeds of a fresh issue of shares made specifically for the purpose,
or out of profits available for distribution;

(f) the shares acquired shall be fully paid up shares; and

(g) acompany may not as a result of the acquisition of any
of its shares become the only holder of its ordinary shares.

(2) The company shall deliver to the Registrar for
registration a copy of the resolution mentioned in subsection (1) of this
section. If default is made in complying with the provisions of this
subsection, every officer of the company who is in default shall be liable
to a penalty, and, for every day during which the default continues, to a

further penalty.

(3) The provisions of paragraph (b) of subsection (1) of this
section shall not apply where the acquisition of a company'’s own shares
IS necessary to prevent serious and imminent harm to the company.

(4) The provisions of paragraph (b) of subsection (1) of this
section shall furthermore not apply to shares acquired either by the
company itself or by a person acting in his own name but on the
company’s behalf for distribution to that company's employees or to
the employees of its parent company or of any of its subsidiary
undertakings. Such shares shall be distributed within one year of their
acquisition,

(5) References in this section and in sections 107 to 110 of
this Act to a company holding, acquiring or otherwise dealing in its
own shares shall be deemed to include references to the company so
doing either itself or through a person acting in his own name but on
the company’s behalf.

107. (1) A company may acquire any of its own fully paid up
shares otherwise than by subscription without complying with the
provisions of section 106 of this Act, other than paragraph (g) of
subsection (1) thereof, where the shares are —
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(a) acquired by the company in the course of a reduction of
the issued share capital made in accordance with section 83 of this
Act; or

(b) the subject of an application which is revoked in
accordance with the provisions of section 100 of this Act; or

(c) forfeited or surrendered in accordance with the
provisions of section 112 of this Act; or

(d) acquired in any procedure for the conversion, the
amalgamation or the division of companies pursuant to the
provisions contained in Part VII, Part VIIT and Part IX, respectively,
of this Act; or

(e) acquired in any procedure for the change of status of a
company pursuant to the provisions of section 213 of this Act; or

(f) acquired by the company pursuant to an order of the
Court made under the provisions of this Act for the re-purchase of
shares held by dissenting shareholders, including any order made
in terms of paragraph (d) of subsection (3) of section 402 of this
Act; or

(g) fully paid up and acquired by an investment company
with fixed share capital or by another company forming part of the
same group at the member’s request provided that such acquisitions
shall not have the effect of reducing the company’s net assets below
the amount of the issued share capital plus any reserves the
distribution of which is forbidden by law;

(h) acquired by the company during a redemption of
preference shares in accordance with section 115 of this Act.

(2) Where shares acquired pursuant to paragraphs (b) to (f)
of subsection (1) of this section are retained by the company and are
not disposed of within thirty months of their acquisition the company
shall by extraordinary resolution cancel such shares within six months
of the expiry of the said thirty months.

(3) The provisions of section 83 of this Act dealing with
the reduction of issued share capital shall apply where shares are
cancelled pursuant to subsection (2) of this section:

Provided that the Court may not disallow the cancellation
but, if good cause is shown, it shall only order that sufficient security
be given to the creditor who had objected to the cancellation, and if
sufficient security 1s not immediately available, the Court shall order
the provision of such security immediately it becomes available to the
company and no distnibution of dividend may be effected by the company
in the meantime.



(4) If the company fails to comply with subsection (2) of
this section within the time limit prescribed, any member or director of
the company may apply to the Court for an order that such shares be
cancelled.

(5) Where the nominal value of the shares held by the
company in pursuance of any of the provisions of subsection (1) of this
section, including shares which the company may have acquired through
a person acting in his own name but on behalf of the company, does not
exceed ten per cent of the issued share capital thereof, the provisions of
subsections (2) to (4) of this section shall not apply.

108. (1) If shares acquired or held in contravention of section
106 and subsection (1) of section 107 of this Act are not disposed of
within one year of their acquisition, the company shall cancel such shares
within six months of the expiry of the said year.

(2) Where shares are cancelled pursuant to subsection (1)
of this section the provisions of section 83 of this Act shall apply subject
to the proviso to subsection (3) of section 107 of this Act.

(3) If the company fails to comply with subsection (1) of
this section within the time limit prescribed, any member or director of
the company may apply to the Court for an order that such shares be
cancelled.

109. During the time that a company holds any of its own
shares —

(a) they shall carry no voting rights notwithstanding any
provisions to the contrary in the company’s memorandum or
articles; and

(b) if the shares are included among the assets of the
company shown in the balance sheet, a reserve of the same amount,
unavailable for distribution, shall be included among the liabilities.

110. It shall not be lawful for an undertaking —

(1)
(a) tosubscribe for, hold, acquire or otherwise deal in shares
in a company which is its holding company; or

(b) to give, whether directly or indirectly, and whether by
means of a loan, guarantee, the provision of security or otherwise,
any financial assistance for the purpose of or in connection with
an acquisition or subscription made or to be made by any person
of or for any shares in the company or its parent company.
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(2) The provisions of subsection (1) of this section shall
not apply to transactions effected with a view to the acquisition of shares
by or for the company’s employees or the employees of a group

company:

Provided that such transactions shall not have the effect of
reducing the net assets of the company below the amount specified in
paragraph (e) of subsection (1) of section 106 of this Act.

(3) Subsection (1) of this section shall not apply to the
provision of financial assistance by an investment company with fixed
share capital for the purpose of or in connection with the acquisition of
its fully paid up shares by another undertaking:

Provided that such provision of financial assistance may not
have the effect of reducing the net assets of the company below the
amount specified in paragraph (e) of subsection (1) of section 106 of
this Act.

111. The acceptance of a company’s own shares by way of pledge
or other form of security shall be treated as an acquisition by the company
of such shares for the purposes of sections 106, 107 and 109 of this Act.

112. (1) Any share in a company may be forfeited from any
shareholder in favour of the company and any shareholder may surrender
any or all of his shares in a company in favour of that company if the
shareholder fails to pay any call or instalment of a call on the day
appointed for payment thereof and as long as provision to that effect is
contained in the memorandum or articles of the company.

(2) The provisions of section 109 of this Act shall apply to
a forfeiture or surrender of shares until such time as the company
disposes of or otherwise cancels them.

113. (1) It shall not be lawful for a company to pay a
commission or make a discount or allowance to any person in
consideration for his subscribing or agreeing to subscribe, whether
absolutely or conditionally for any shares in the company, or procuring
or agreeing to procure subscriptions, whether absolute or conditional,
for any shares in the company, unless —

(a) authority therefor is given by the memorandum or
articles; and

(b) the commission, discount or allowance does not exceed
ten per cent of the price at which the shares are issued or the amount



authorised by the memorandum or articles, whichever is the less;
and

(c) the amount or rate per cent of the commission, discount
or allowance and the number of shares which persons have agreed
in consideration thereof to subscribe absolutely shall be disclosed
in the manner required by subsection (3) of this section; and

(d) the commission, discount or allowance is made in favour
of an underwriter for shares in the company, pursuant to an
underwriting agreement.

(2) If shares are issued in contravention of the provisions
of this section the holder thereof shall be bound to pay the company an
amount equal to the amount of the commission, discount or allowance
given in excess of that permitted by this section, with annual interest at
the rate of two percentage points over the Central Bank of Malta
minimum discount rate.

(3) The conditions specified in subsection (1) of this section
shall, in the case of shares offered to the public for subscription, be
disclosed in the prospectus and in the case of shares not so offered —

(a) they shall be disclosed in a statement signed by every
director of the company or by any other person in representation
of any director so authorised in writing and delivered to the
Registrar for registration before the actual payment of the
commission, discount or allowance; and

(b) where a circular or notice, not being a prospectus, giving
subscription for the shares is issued, they shall also be disclosed in
such circular or notice.

(4) If default is made in complying with paragraph (a) of
subsection (3) of this section, every officer of the company who is in
default shall be liable to a penalty.

114. (1) Where a company issues shares at a premium whether
for cash or otherwise, a sum equal to the aggregate amount or value of
the premiums on those shares shall be immediately paid in full and
transferred to an account, to be called “the share premium account”,
and the provisions of this Act relating to the reduction of the issued
share capital of a company shall, except as provided in this section,
apply as if the share premium account were paid up share capital of the
company.

Application of
premium roceived
on issue of shares.
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(2) The share premium account may, notwithstanding
anything contained in the foregoing subsection, be applied by the
company —

(a) in paying up unissued shares of the company to be issued
to members of the company as fully paid bonus shares; or

(b) in writing off the preliminary expenses of the company
or the expenses of or the commission paid or discount allowed on,
any issue of shares or debentures of the company; or

(c) inproviding for the premium payable on redemption of
any redeemable preference shares or of any debentures of the
company.

Redeemable 115. (1) Where a company, duly authorised by its memorandum

preference shares.  or articles, issues preference shares which are to be redeemed or are
liable to be redeemed at the option of the company or the share-
holder —

(a) nosuch shares shall be redeemed except out of the profits
of the company which would otherwise be available for dividend
or, in accordance with subsection (4) of this section, out of the
proceeds of a fresh issue of shares made for the purpose of the
redemption;

(b) the terms and the manner of redemption shall be laid
down in the memorandum or articles of the company;

(c) no such shares shall be redeemed unless they are fully
paid up and the terms of redemption shall require full payment on
redemption;

(d) the premium, if any, payable on redemption shall have
been provided for out of the profits of the company or out of the
company’s share premium account before the shares are redeemed;

(e) where any such shares are redeemed otherwise than out
of the proceeds of a fresh issue, there shall, out of profits, which
would otherwise have been available for distribution as dividend,
be transferred to a reserve to be called “the capital redemption
reserve”, a sum equal to the nominal amount of the shares
redeemed, and the provisions of this Act relating to the reduction
of the issued share capital of a company shall, except as provided
in this section, apply as if the capital redemption reserve were paid
up share capital of the company.



(2) The capital redemption reserve may, notwithstanding
anything contained in this section, be applied by the company in paying
up unissued shares of the company to be issued to members of the
company as fully paid bonus shares.

(3) Preference shares redeemed under this section shall be
treated as cancelled on redemption, and the amount of the company’s
issued share capital shall be diminished by the nominal value of those
shares accordingly:

Provided that a redemption of preference shares by a company
shall not to be taken as reducing the amount of the company’s authorised
share capital.

(4) Without prejudice to the provisions of subsection (3) of
this section, where a company is about to redeem preference shares, it
shall have the power to issue shares up to the nominal value of the

preference shares to be redeemed as if those preference shares had never
been issued.

(5) A notice of the redemption of preference shares referred
to in the preceding subsections of this section shall be delivered by the
company to the Registrar for registration.

(6) If default is made in complying with the provisions of
subsection (5) of this section every officer of the company who is in
default shall be liable to a penalty, and, for every day during which the
default continues, to a further penalty.

116. (1) If, in the case of a company the share capital of which
is divided into different classes of shares, provision is made by the
memorandum or articles for authorising the change of any shares in the
company from one class into another or for the variation of the nghts
attached to any class of shares in the company, subject to the consent of
any specified proportion of the holders of the issued shares of that class
and of any other class affected thereby or the sanction of a resolution
passed at a separate meeting of the holders of those shares and of the
holders of any other shares affected thereby, and in pursuance of the
said provision the shares are changed from one class into another or the
rights attached to any such class of shares are at any time varied, the
holders of not less in the aggregate than fifteen per cent either of the
issued shares of that class or of any other class affected thereby, being
persons who did not consent to or vote in favour of the resolution for
the change or variation, may by writ of summons filed within twenty-
one days of the consent or the resolution, demand that the change or
variation shall not have effect.
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(2) On any such demand the Court, if 1t 1s satisfied, having
regard to all circumstances of the case, that the change or variation
would unfairly prejudice the holders of shares, the class of which is
being changed or the rights of which are being vaned, or the holders of
any other class of shares affected thereby, shall disallow the change or
variation.

(3) The Registrar of the Superior Courts shall without delay
cause a copy of any writ of summons filed under subsection (1) of this
section and of any judgment given thereon to be served on the Registrar
for registration, and the said writ of summons shall, on pain of nullity,
include a demand to that effect.

(4) Subsections (2) and (4) of section 79 of this Act shall
apply in respect of any consent or resolution given or taken in terms of
subsection (1) of this section.

(5) Where no provision is made by the memorandum or
articles for authorising the change or variation referred to in subsection
(1) of this section, no such change or variation may be made.

Chapter VI — Miscellaneous provisions about shares and debentures

117. Each share in a company shall be distinguished by its
appropriate number:

Provided that, if at any time all the 1ssued shares in a company,
or all the issued shares therein of a particular class, are fully paid up
and rank pari passu for all purposes, none of those shares need thereafter
have a distinguishing number so long as they remain fully paid up and
rank pari passu for all purposes with all shares of the same class for the
time being issued and fully paid up.

118. (1) Notwithstanding any provisions contained in any other
law, a transfer of shares in or debentures of a company may be made by
private writing.

(2) Itshall not be lawful for a company to register a transfer
of shares in or debentures of the company unless a proper instrument of
transfer or an authentic copy thereof has been delivered to the company:

Provided that, without prejudice to any obligation arising
under the provisions of the Duty on Documents and Transfers Act, 1993,
nothing in this section shall prejudice any power of the company to
register as shareholder or debenture holder any person to whom the



right to any shares in or debentures of the company has been transmitted
causa mortis.

119. (1) Onthe application of the transferor or of the transferee
of any share in or debenture of a company, the company shall enter in
its register of members or of debentures, as the case may be, the name
and address of the transferee and where the application is made by the
transferor the entry shall be made in the same manner and subject to the
same conditions as if the application for the entry were made by the
transferee.

(2) If a company refuses to register a transfer of shares or
debentures, it shall, within two months after the date on which the
transfer was lodged, send to the transferee notice of the refusal.

(3) Notwithstanding the provisions of the regulations
contained in Part I of the First Schedule to this Act and notwithstanding
anything contained in a public company’s memorandum or articles, the
directors of a public company shall be obliged to register the transfer of
any shares in the company in favour of any person who has acquired
those shares as a result of a judicial sale thereof.

(4) On the application of the person to whom the right to
any shares in or debentures of a company has been transmitted causa
mortis, the company shall register in its register of members or
debentures, as the case may be, the name and address of such person.

(5) If a company refuses to register a transmission as is
referred to in subsection (4) of this section, it shall, within two months
after the date on which the transmission is lodged, send to the person to
whom the right to any shares or debentures of a company has been
transmitted causa mortis, notice of the refusal.

(6) If default is made in complying with the provisions of
subsections (2) or (5) of this section, every officer of the company who
is in default, shall be liable to a penalty, and, for every day during which
the default continues, to a further penalty.

120. (1) Every company shall, within two months after the
allotment of any of its shares or debentures and within two months
after the date on which a transfer of any such shares or debentures is
registered with the company, and within one month from the date on
which any such shares or debentures transmitted causa mortis have
been registered in the name of the person entitled to be registered as the
holder thereof, deliver the certificates of all shares, debentures or
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debenture stock allotted, transferred or transmitted causa mortis to the
persons entitled thereto, unless the conditions of issue of the shares or

debentures otherwise provide.

(2) Theexpression “transfer” for the purposes of this section
means a transfer on which the relevant duty, if any, has been paid and is
otherwise valid, and does not include such a transfer as the company is
for any reason entitled to refuse to register and does not register.

(3) Inthe case of a transfer or of a transmission causa mortis
of shares the company shall within fourteen days after the date on which
a transfer of any such shares is registered with the company, and within
one month from the date on which any such shares transmitted causa
mortis have been registered in the name of the person entitled to be
registered as the holder thereof, deliver to the Registrar for registration
a notice of the transfer or the transmission causa mortis stating the
names and addresses of the transferees or the names and addresses of
the persons entitled to the shares transmitted causa mortis, as the case
may be.

(4) If default is made in complying with any of the
provisions of this section, every officer of the company who is in default
shall be liable to a penalty, and, for every day during which the default
continues, to a further penalty.

121. (1) A public company, if so authorised by its memorandum
or articles, may, with respect to any fully paid up shares, issue a warrant
to bearer, in this Act referred to as a “share warrant”, stating that the
bearer of the warrant is entitled to the shares therein specified and may
provide, by coupons or otherwise, for the payment of the future dividends
on shares included in the warrant.

(2) The shares specified in a share warrant may be
transferred by the delivery of the warrant.

122. (1) Securities may, unless otherwise provided in the
memorandum or articles of the company or under the conditions of
issue of those securities, be pledged by their holder in favour of any
person as security for any obligation. The pledge of securities shall be
constituted by means of an instrument in writing entered into between
the pledgor and the pledgee:

Provided that the pledge of share warrants or debenture
warrants shall be constituted by delivery of the warrant to the pledgee,
and the provisions of subsections (2) to (5), (10) to (12), (14) and (15)
of this section shall not apply thereto:



Provided further that in the case of a private company,
securities may not be pledged unless the memorandum or articles of the
company specifically so provide; and in relation to transfers of shares
by members of the company any restriction resulting from the
memorandum or articles of the company shall, subject to the provisions
of subsection (10) of this section, be deemed not to apply to transfers
by the pledgee in terms of subsection (6) of this section or resulting
from any judicial sale.

(2) Notice of the pledge shall be delivered by the pledgor
or the pledgee to the Registrar for registration within fourteen days of
the granting of the pledge. The company whose securities have been
pledged, shall also be notified of the pledge in writing within the said
period and the company shall record that fact in the register of holders
of the respective securities.

(3) The pledge of securities shall be effective in relation to
a third party only after the registration by the Registrar of the notice
referred to in subsection (2) of this section.

(4) Saving the provisions of subsection (3) of this section,
during the existence of a pledge of securities, any transfer or other
assignment, made by the pledgor, whether by onerous or gratuitous title,
of the pledged securities shall be null and void.

(5) Notwithstanding the provisions of subsection (4) of this
section, any transfer or other assignment of securities made with the
consent of the pledgee shall be valid and the securities to be transferred
shall continue to be subject to the pledge.

(6) Without prejudice to the right of the pledgee to apply
for the judicial sale of the securities and notwithstanding the provisions
of the Civil Code or of the memorandum or articles of the company, in
the event of a default under the agreement of pledge and upon giving
notice by judicial act to the pledgor and the company, the pledgee shall
be entitled to:—

(i) dispose of the securities which are pledged in his favour;
or

(11) appropriate and acquire the securities himself, in
settlement of the debt due to him or of part thereof.

(7) For the purposes of subsection (6) of this section the
value of the securities may be established by agreement between the
pledgor and the pledgee after notice of default has been given by the
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pledgee to the pledgor in terms of the said subsection (6), and no prior
agreement thereon shall be valid:

Provided that, in case of disagreement, the fair value for the
sale or appropriation of the securities shall be determined by a certified
public accountant or a certified public accountant and auditor appointed
by the Commercial Court on the application of the pledgee.

(8) For the purposes of subsection (7) of this section, the
fair value of the securities shall be that obtaining on the date of the
notice referred to in subsection (6) of this section.

(9) The pledgee shall, in selling the securities in accordance
with the provisions of subsection (6) of this section, be obliged to seek
the best price being not less than their fair value as determined in
accordance with subsection (7) of this section. In the event that a buyer
cannot be found for the securities at their fair value, the pledgee shall
apply to the Court for the securities to be sold at less than their fair
value as aforesaid subject to such conditions as the Court may deem fit.

(10) Inthe case of a pledge of shares in a private company,
the pledgee shall be obliged, prior to the exercise of the right granted
by subsection (6) of this section, to offer the shares to other shareholders
of the company in accordance with any pre-emption rights relating to
the transfer of shares as laid down in the memorandum or articles of
that company, and, failing such pre-emption rights, to all the other
shareholders of the company in proportion to their holdings. In either
case the shareholders shall be entitled to purchase the shares at the price
determined in accordance with subsection (7) of this section. Such offer
shall be kept open for at least ten working days.

(11) In the case of a pledge of shares in a public company
the memorandum or articles of which require any shareholder wishing
to transfer shares in the company to offer them on a pre-emptive basis
to other shareholders of the company, the pledgee shall accordingly be
obliged, prior to the exercise of the right granted by subsection (6) of
this section, to offer the shares to those shareholders, who shall be entitled
to purchase the shares at the price determined in accordance with
subsection (7) of this section. Such offer shall be kept open for at least
ten working days.

(12) (a) In the case of a pledge of securities in a public
company which are quoted on the Malta Stock Exchange, the
provisions of subsections (2) to (11) and (15) of this section shall
not apply for such quoted securities. The following provisions shall
apply instead:



(1) the pledgor or the pledgee shall deliver within
fourteen days of the granting of the pledge of a quoted security
a certified copy of the signed pledge agreement to the Malta
Stock Exchange, which shall also be served with a notice of
termination of the pledge by the pledgee within fourteen days
of the termination of the pledge;

(1) the company whose quoted securities have been
pledged shall also be notified of the pledge or of its termination
within the said periods and the company shall record that fact
in the register of holders of the respective securities;

(ii1) such pledge of securities shall be effective in
relation to a third party only from the date of delivery of the
signed pledge agreement to the Malta Stock Exchange and
any transfer or other assignment made therefrom by the
pledgor, whether by onerous or gratuitous title, of the pledged
securities shall be null and void; and

(iv) the pledgee shall, in the event of a default under
the agreement of pledge and upon giving notice by judicial
act to the pledgor, the Malta Stock Exchange and the company,
have the securities sold through a licensed stockbroker.

(b) In the case of a pledge of securities in a public
company which are quoted on a prescribed foreign Stock Exchange,
the provisions of subsections (7) to (11) of this section shall not
apply and in the event of a default under the agreement of pledge,
the pledgee shall, upon notice to the pledgor and the company in
accordance with subsection (6) of this section have the shares sold
through a licensed stockbroker.

(13) In the exercise of his rights under this section, the
pledgee shall only sell or appropriate such number of securities as are

needed to raise sufficient proceeds to repay the debt due. All remaining
shares shall be released to the pledgor.

(14) It shall be lawful for the parties to an agreement of
pledge of securities to agree on the person or persons who shall exercise
all the rights belonging to the holder of securities including voting rights
and the right to receive dividends and interest payments:

Provided that, should the agreement between the parties not
make provision for such matters, all rights pertaining to a holder of
securities shall, for the duration of the pledge, be exercised by the pledgor
until such time as he defaults under the agreement of pledge or until the
pledgee enforces his security; and in any such case, upon giving notice
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by a judicial act to the pledgor and the company, all the rights belonging
to the pledgor shall immediately become exercisable by the pledgee:

Provided further that, unless the pledgor and the pledgee have
otherwise agreed in the pledge agreement and notice thereof has been
given to the company, dividends or interests payments due on securities
which are pledged shall, during such time as the pledge is registered in
the register of holders of the respective securities, be paid by the company
to the pledgee who shall appropriate any such amounts received to the
interest due on the debt secured by the pledge, and, if there is an excess,
to the capital.

(15) Notice of termination of the pledge shall be delivered
by the pledgee to the Registrar within fourteen days of the termination
of the pledge. The company, securities in which have been pledged,
shall also be notified in writing of the termination of the pledge within
the said period and the company shall record that fact in the register of
holders of the respective securities.

(16) Subject to the provisions of subsections (6) to (9) and
(13) of this section, the terms and conditions of the pledge of a share
warrant or of a debenture warrant shall be determined by agreement
between the pledgor and the pledgee. The pledge of a share warrant or
of a debenture warrant shall be effective in relation to a third party from
the date of delivery of the share warrant or debenture warrant to the
pledgee.

123. (1) Every company shall keep a register of its members
and shall enter therein the following particulars—

(a) the names and addresses of the members and a statement
of the shares held by each member, distinguishing each share by
its number, so long as the share has a number, and of the amount

paid or agreed to be considered as paid on the shares of each
member;

(b) the date at which each person was entered in the register
as a member; and

(c) the date at which any person ceased to be a member:

Provided that on the issue of a share warrant the company
shall strike out of its register of members the name of the member
then entered therein as holding the shares specified in the warrant
and shall enter in place of the aforesaid requirements the following
particulars —



(i) the fact of the issue of the warrant;

(i1) a statement of the shares included in the warrant,
distinguishing each share by its number so long as the share
has a number; and

(ii1) the date of the issue of the warrant:

Provided further that where the company has converted
any of its shares into stock and has registered the conversion
with the Registrar, the register shall show the amount of stock
held by each member instead of the amount of shares and the
particulars relating to shares specified in paragraph (a) of this
subsection.,

(2) Where two or more persons hold one or more shares in
a company jointly, they shall, for the purposes of this Act, be treated as
a single member; and, unless otherwise provided in the memorandum
or articles, the name of only one of such persons shall be entered in the
register of members. Such person shall be elected by the joint holders
and shall for all intents and purposes be deemed vis-a-vis the company
to be the member of the company in respect of all the shares so held.

(3) The register of members shall be kept at the registered
office of the company or at such other place as may be specified in the
memorandum or articles.

(4) If default is made in complying with any requirement
of this section, every officer of the company who is in default shall be
liable to a penalty, and, for every day during which the default continues,
to a further penalty.

124. (1) Everycompany shall keep a register of debentures and
shall enter therein the names and addresses of the registered holders

and particulars of the debentures held by them respectively,

(2) The register of debentures shall be kept at the registered
office of the company or at such other place as may be specified in the
memorandum or articles.

(3) Where two or more persons hold one or more debentures
jointly, they shall for the purposes of this Act be treated as a single
debenture holder; and, unless otherwise provided in the memorandum
or articles, the name of only one of such persons shall be entered in the
register of debentures. Such person shall be elected by the joint holders
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and shall for all intents and purposes be deemed vis-a-vis the company
to be the holder of all the debentures so held.

(4) If default is made in complying with any requirement
of this section, every officer of the company who is in default shall be
liable to a penalty and, for every day during which the default continues,
to a further penalty.

125. Except when duly closed in accordance with the provisions
of section 126 of this Act, and subject to such reasonable restrictions as
the company in general meeting may impose —

(a) the register of members shall be open to the inspection
of any member of the company without charge; and

(b) the register of debentures shall be open to the inspection
of any person without charge.

126. (1) A company may, on giving notice by advertisement
in a daily newspaper circulating wholly or mainly in Malta, close the
register of members to inspection for any period or periods not exceeding
in the whole thirty days in each year.

(2) The register of debentures may be closed to inspection
in accordance with provisions contained in the memorandum or articles
or in the debentures or, in the case of debenture stock, in the stock
certificates, during such period or periods, not exceeding in the whole
thirty days in any one year, as may be therein specified.

(3) The memorandum or articles may provide that, during
such time as the register of members or the register of debentures is
closed in accordance with the provisions of subsections (1) and (2) of
this section, no new particulars may be entered therein.

127. (1) Unless otherwise provided in its articles, a company
formed and registered in Malta shall not recognise any nominee
relationship or trust in respect of any security issued by it, and the
company shall not recognise, even when having notice thereof, any
interest or other right in such security, but shall only recognise the
registered holder thereof,

(2) Any court proceedings against a registered holder of a
security by the persons beneficially entitled to the security shall be heard
in camera 1if the registered holder is a licensed nominee within the
meaning of the Malta Financial Services Centre Act, unless the person



beneficially entitled to the security requests that proceedings be heard
in public.

Where the proceedings are held in camera, all the records
connected therewith shall be secret and shall not be accessible to any
person except by authorisation of the court, which may also determine
the manner in which a judgement, decree or decision relating to the
proceedings may be made accessible, if at all, to third parties.

(3) Notwithstanding anything contained in this section, the
persons beneficially entitled to a security shall be taken into account,
and any nominee relationship shall be disregarded, for determining the
status of the company for the purpose of Chapter XII of this Title.

(4) A licensed nominee shall not:

(a) on its own behalf and in its own interest as beneficial
owner hold shares in any company except for such number of shares
not exceeding in the aggregate one lira in nominal value and which
do not have any special voting rights;

(b) hold shares in any company on behalf and in the interest
of a company falling within the meaning of section 22 of the Malta
Financial Services Centre Act;

(c) hold shares in any company falling within the meaning
of section 22 of the Malta Financial Services Centre Act.

(5) The creditors of a licensed nominee shall have no claim
or right of action on or against shares in a company held by the said
licensed nominee in the licensed nominee’s own name but on behalf
and in the interest of a beneficial owner entitled thereto.

(6) Where a licensed nominee holds in its name a number
of the issued shares or all the issued shares in a company on behalf and
in the interest of one or more beneficial owners, including such shares
which it may hold on its own behalf and interest to the extent permitted
by paragraph (a) of subsection (4) of this section:—

(a) the memorandum of association and articles of
association, if any, shall be deemed to be validly entered into for
the purposes of sections 68 and 75 of this Act if:

(1) inrespect of the number of shares held in the name
of the licensed nominee and irrespective of the number of
beneficial owners entitled thereto, they are only subscribed
and signed by the licensed nominee, and
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(11) where the licensed nominee holds all the issued
shares in the company, they are only subscribed and signed
by the licensed nominee;

(b) the memorandum of association shall specify the amount
of shares held by the licensed nominee on its own behalf and interest
if any, and the amount of shares held by the licensed nominee on
behalf and in the interest of the beneficial owner or each such
beneficial owner if more than one;

(c) the register of members shall specify the amount of
shares held by the licensed nominee on its own behalf and interest
if any, and the amount of shares held by the licensed nominee on
behalf and in the interest of the beneficial owner or each such
beneficial owner if more than one, and the provisions of paragraphs
(a), (b) and (c) of subsection (1) of section 123 of this Act shall be
construed accordingly;

(d) a resolution in writing pursuant to section 210 of this
Act shall be deemed to be valid and effective if:

(i) inrespect of the number of shares held in the name
of the licensed nominee and irrespective of the number of
beneficial owners entitled thereto, it is only signed by the
licensed nominee, and

(ii) where the licensed nominee holds all the issued
shares in the company, it is only signed by the licensed
nominee;

(e) the share certificates, the return of allotments and the
annual return of the company shall be drawn up and completed in
accordance with the register of members as provided for in
paragraph (c) of this subsection.

(7) (a) Where a beneficial owner of shares in a company
which are held by a licensed nominee in the licensed nominee's
own name, transfers or otherwise disposes of the beneficial
ownership of such shares inter vivos to a third party, such a
transaction shall be deemed to constitute a transfer of shares for
the purposes of the Duty on Documents and Transfers Act, 1993,
and for the purposes of subsection (1) of section 5 of the Income
Tax Act, and shall be noted in the register of members,
notwithstanding that the shares in question may continue to be
held in the name of the same licensed nominee.



(b) Where a change in the registered holder of shares in a
company does not involve a change in the beneficial ownership
thereof, such change shall not be deemed to constitute a transfer
of shares for the purposes of the Duty on Documents and Transfers
Act, 1993, and for the purposes of subsection (1) of section 5 of
the Income Tax Act, but shall nevertheless be noted in the register
of members,

(c) Forthe purposes of section 49 of the Duty on Documents
and Transfers Act, 1993, “transferor” and “transferee” in a transfer
of shares inter vivos shall be deemed to include a licensed nominee
acting on behalf of either the transferor or the transferee of the
beneficial ownership of such shares, or of both such transferor
and transferee.

(8) In this section:

“beneficial owner” means a person who is the real owner of,
or who is otherwise beneficially entitled to, the shares which are
subscribed or held on his behalf and in his interest by a licensed
nominee; and “beneficial ownership” shall be construed
accordingly;

“licensed nominee” means a private company in possession
of a licence in terms of section 51 A of the Malta Financial Services
Centre Act.

(9) Except where expressly permitted under section 212 of
this Act. nothing in this section shall be deemed to imply that acompany
may have less than two members.

(10) No person shall hold shares in a company in his name,
on behalf and in the interst of other persons entitled to the beneficial
ownership thereof, unless such person is a licensed nominee or otherwise
licensed or authorised to act as nominee or trustee under any other law
in force in Malta.

Chapter VII — Meetings and Resolutions

128. (1) Every company shall in each year hold a general
meeting as its annual general meeting in addition to any other meetings
in that year, and shall specify the meeting as such in the notices calling
it, and not more than fifteen months shall elapse between the date of
one annual general meeting of the company and that of the next:

Holding of annual
general meeting.
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Provided that so long as a company holds its first annual
general meeting within eighteen months of its registration 1t need not
hold it in the vear of its registration or in the following year.

(2) Every general meeting other than an annual general
meeting shall be an extraordinary general meeting.

(3) If default is made in complying with the provisions of
subsection (1) of this section, every officer of the company who i1s in
default shall be liable to a penalty, and, for every day during which the
default continues, to a further penalty.

129. (1) The directors of a company shall, on the requisition
of a member or members of the company holding at the date of the
deposit of the requisition not less than one-tenth of such of the paid up
share capital of the company as at the date of the deposit carried the
right of voting at general meetings of the company, forthwith proceed
duly to convene an extraordinary general meeting of the company.

(2) The requisition shall state the objects of the meeting
and shall be signed by the requisitionist or requisitionists and deposited
at the registered office of the company and may consist of several
documents in like form each signed by the requisitionist, or if there is
more than one requisitionist in any one document by all of them.

(3) If the directors do not within twenty-one days from the
date of the deposit of the requisition proceed duly to convene a meeting,
the requisitionist or requisitionists may convene a meeting in the same
manner, as nearly as possible, as that in which meetings are to be
convened by the directors, but a meeting so convened shall not be held
after the expiration of three months from the date of the deposit of the
requisition.

(4) Any reasonable expense incurred by the requisitionist
or requisitionists by reason of the failure of the directors duly to convene
a meeting shall be repaid to the requisitionist or requisitionists by the
company, and any sum so paid shall be due personally by the directors
who were in default and may be retained by the company out of any
sums due or to become due from the company by way of fees or other
remuneration in respect of their services to such of the directors as were
in default.

130. A general meeting of a company shall be deemed not to
have been duly convened unless at least fourteen days’ notice has been
given in writing, and any provision in the company’s memorandum or
articles shall be construed as requiring fourteen days’ notice in writing



in so far as it provides for the calling of a meeting of a company, other
than an adjourned meeting, by a shorter notice:

Provided that a meeting of the company shall notwithstanding
that it is called by a shorter notice, be deemed to have been duly convened
if it 1s so agreed by all the members entitled to attend and vote thereat.

131. The following provisions shall have effect in so far as the
articles of a company do not contain other provisions in that behalf —

(a) notice of any general meeting of a company shall be
given to every member of the company and shall be served in the
manner in which notices are required to be served by the First

Schedule to this Act;
(b) two members personally present shall be a quorum;

(c) any member elected by the members present at a meeting
may be chairman thereof’;

(d) every member shall have one vote in respect of each
share or each lira of stock held by him unless otherwise provided
in the terms of issue of such shares or stock.

132. (1) If for any reason it is impracticable to call a meeting
of a company in any manner in which meetings of the company may be
called, or to conduct the meetings of that company in the manner
prescribed by the articles or this Act, the Court may, either on its own
motion or on the demand of either of the parties to the proceedings
during the course of such proceedings or, in the absence of any
proceedings, on the application of any director of the company or of
any member of the company who would be entitled to vote at the
meeting, order a meeting of the company to be called, held and conducted
in such manner as the Court thinks fit, and where any such order is
made, may give such ancillary or consequential directions as it thinks
expedient, including a direction that one member of the company present
in person or by proxy shall be deemed to constitute a meeting,

(2) The provisions of subsection (1) of this section shall
also apply to the calling of meetings of the board of directors of a
company, if the Court considers that the circumstances justify such
course of action.

133. (1) Notwithstanding anything contained in the
memorandum or articles of a company, any member entitled to attend
and vote at a meeting of the company or at a meeting of any class of
members of the company shall be entitled to appoint another person,
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whether a member or not, as his proxy to attend and vote instead of
him, and a proxy so appointed shall have the same right as the member
to speak at the meeting and to demand a poll.

(2) The appointment of a proxy shall be in writing.

(3) In every notice calling a meeting of a company there
shall appear with reasonable prominence a statement that a member
entitled to attend and vote is entitled to appoint a proxy and that a proxy
need not also be a member. If default is made in complying with this
subsection, every officer of the company who is in default shall be liable
to a penalty,

(4) A provision in a company’s memorandum or articles
shall be void in so far as it would have the effect of requiring an
instrument appointing a proxy, or any other document necessary to show
the validity of, or otherwise relating to, the appointment of a proxy, to
be received by the company or any other person more than forty-eight
hours before a meeting or adjourned meeting for that appointment to be
effective.,

(5) A company shall not issue at its own expense to some
only of the members entitled to be sent a notice of a meeting and to vote
thereat by proxy, invitations to appoint as proxy a person or one of a
number of persons specified in the invitations. If default is made in
complying with this subsection, every officer of the company who is in
default shall be liable to a penalty:

Provided that an officer shall not be liable to a penalty by
reason only of the 1ssue to a member at his request in writing of a form
of appointment naming the proxy, or of a list of persons willing to act
as proxy, if the form or list is available on request in writing to every
member entitled to vote at the meeting by proxy.

(6) The provisions of this section shall apply to meetings
of any class of members of a company as they apply to general meetings
of the company.

134. (1) Any provision contained in the memorandum or
articles of a company shall be void in so far as it would have the effect
either —

(a) of excluding the right to demand a poll at a general
meeting on any question other than the election of the chairman of
the meeting or the adjournment of the meeting; or



(b) of making ineffective a demand for a poll on any such
question which is made either —

(i) by not less than five members having the right to
vote at the meeting; or

(i1) by a member or members representing not less than
one-tenth of the total voting rights of all the members having
the right to vote at the meeting; or

(ili) by a member or members holding shares in the
company conferring a right to vote at the meeting being shares
on which an aggregate sum has been paid up equal to not less
than one-tenth of the total sum paid up on all the shares
conferring that right.

(2) The instrument appointing a proxy to vote at a meeting
of the company shall be deemed to confer authority to demand or join
in demanding a poll; and for the purposes of subsection (1) of this section
a demand by a person as proxy for a member shall be the same as a
demand by the member.

(3) On apoll taken at a meeting of a company or a meeting
of any class of members of that company, a member entitled to more
than one vote need not, if he votes, use all his votes or cast all the votes
he uses in the same way.

135. (1) A resolution shall be an extraordinary resolution
where —

(a) it has been taken at a general meeting of which notice
specifying the intention to propose the text of the resolution as an
extraordinary resolution and the principal purpose thereof has been
duly given; and

(b) it has been passed by a member or members having the
right to attend and vote at the meeting holding in the aggregate not
less than seventy-five per cent in nominal value of the shares
represented and entitled to vote at the meeting and at least fifty-
one per cent, or such other higher percentage as the memorandum
or articles may prescribe, in nominal value of all the shares entitled
to vote at the meeting:

Provided that, if one of the aforesaid majorities is obtained,
but not both, another meeting shall be convened within thirty days
in accordance with the provisions for the calling of meetings to
take a fresh vote on the proposed resolution. At the second meeting

Extraordinary and
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the resolution may be passed by a member or members having the
right to attend and vote at the meeting holding in the aggregate not
less than seventy-five per cent in nominal value of the shares
represented and entitled to vote at the meeting. However, if more
than half in nominal value of all the shares having the right to vote
at the meeting is represented at that meeting, a simple majority in
nominal value of such shares so represented shall suffice.

(2) An ordinary resolution shall be passed by a member or
members having the right to attend and vote holding in the aggregate
more than fifty per cent in nominal value of the shares represented and
entitled to vote at the meeting, or such other higher percentage as the
memorandum or articles may prescribe.

(3) Inthe case of a private company a resolution shall be an
extraordinary resolution where—

(a) the provisions of paragraph (a) of subsection (1) of this
section are complied with; and

(b) it has been passed by a number of members having the
right to attend and vote at any such meeting holding in the aggregate
not less than fifty-one per cent in nominal value of the shares
conferring that right or such other higher percentage as the
memorandum or articles may prescribe.

Chapter VIII — Management and Administration

136. A company shall, unless otherwise provided in its
memorandum or articles, have the power to borrow money and to
hypothecate or charge its undertaking, property and uncalled capital or
any part thereof including as security for its obligations, and to issue
debentures, debenture stock and other securities whether outright or as
security for its liabilities or obligations or for those of any third party.

137. (1) Every public company shall have at least two directors.

(2) Every private company shall have at least one director,
and where a private company has one director, all references in this Act
to two or more directors shall be construed as references to such one
director,

(3) The business of a company shall be managed by the
directors who may exercise all such powers of the company, including
those specified in section 136 of this Act, as are not by this Act or by the



memorandum or articles of the company, required to be exercised by
the company in general meeting.

(4) Anything done by the board of directors of a company
which exceeds the limits of their authority or by any director which is
beyond his powers, shall be binding on the company unless that act
exceeds the powers granted to the board of directors or to a director, as
the case may be, by virtue of this Act.

(5) Any limitation on the powers of the board of directors
or of any director of the company shall not be relied on as against third
parties independently of whether that limitation, published or not, arises
from the memorandum or articles or from any resolution of the general
meeting or from a decision of the board of directors of the company.

(6) Where an act of the company falls outside the company's
objects, the company shall not be bound if it proves that, when the act
was done, the third party knew that it was outside the company's objects
or the third party could not in view of the circumstances have been
unaware thereof:

Provided that the publication of the memorandum and articles
of the company shall not in itself be sufficient to prove that the third
party knew, or could not have been unaware, that the act was outside
the company's objects.

(7) If the number of directors of a company is reduced below
two any member of the company may at any time after the lapse of
thirty days therefrom, make an application to the Court for the Court to
appoint a director or directors for the company in accordance with its
memorandum and this without prejudice to the right of the continuing
director to fill any vacancy so created in accordance with the provisions
of subsection (6) of section 140 of this Act within the thirty days specified
herein or at any time thereafter for as long as a director is not appointed
by the Court.

(8) A person appointed by the Court in accordance with the
provisions of subsection (7) of this section shall hold office until the
next annual general meeting although he shall be eligible for re-election.

(9) The provisions of subsection (7) of this section shall
furthermore be without prejudice to the provisions of subsections (1) to
(5) of section 140 and of sub-paragraph (i1) of paragraph (b) of subsection
(2) of section 214 of this Act and to the right of the company to fill any
such vacancy in general meeting.
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Company secretary. 138. (1) Every company shall have a company secretary.

(2) No company shall:
(a) have as company secretary its sole director ;

(b) have as sole director of the company a body
corporate the sole director of which i1s company secretary to

the company.

(3) Itshall be the duty of the directors of a company to take
all reasonable steps to ensure that the company secretary is an individual
who appears to them to have the requisite knowledge and experience to
discharge the functions of company secretary.

(4) Inthe event that the post of company secretary becomes
vacant, the directors of the company shall, within fourteen days from
the date when the post becomes vacant, appoint another individual to
fill the post.

(5) The directors of a company shall have the power to
remove the company secretary and they shall appoint another individual
in his stead within fourteen days from the date of his removal.

(6) Anything required or authorised to be done by or to the
company secretary may, if the office is vacant or if there is for any
other reason no company secretary capable of acting, be done by or to
any officer of the company authorised generally or specifically in that
behalf by the directors.

(7) A provision authorising a thing to be done by or to a
director and the company secretary is not satisfied by its being done by
or to the same person acting both as director and as, or in place of, the

company secretary.

Ao of 139. (1) A person shall not be capable of being appointed
' director of a public company unless he has personally, or by his agent
authonised in writing, signed the memorandum indicating his consent
to act as a director or has otherwise signed and delivered to the Registrar

for registration a consent in writing to act as such director.

(2) Without prejudice to the provisions of subsection (1) of
this section, where a director is by the memorandum or articles of a
private or of a public company required to hold a specified share
qualification, he shall either sign the memorandum for a number of
shares not less than his qualification or sign and deliver to the Registrar



for registration an undertaking in writing to take from the company and
pay for his qualification shares:

Provided that he shall vacate his office if he fails to obtain his
qualification within two months after his appointment, or such shorter
time as may be fixed by the memorandum or articles, or if at any time
thereafter he ceases to hold his qualification; and he shall be incapable
of being reappointed director of the company until he has obtained his
qualification.

(3) For the purposes of any provision in the memorandum
or articles of a public company requiring a director or manager to hold
a specified share qualification, the bearer of a share warrant shall not be
deemed to be the holder of the shares specified in the warrant.

(4) Unless otherwise provided in the memorandum or
articles of a company, a director of a company other than the first
directors shall be appointed by ordinary resolution of the company in
general meeting.

(5) Where the holders of a particular class of shares have
the right to appoint one or more directors, in terms of the memorandum
and articles of the company, such appointment shall be made by a
member or members holding in the aggregate more than fifty per cent
in nominal value of the shares represented and entitled to vote at the
meeting of the holders of the shares of that class.

140. (1) A company may remove a director before the
expiration of his period of office by a resolution taken at a general
meeting of the company and passed by a member or members having
the right to attend and vote, holding in the aggregate more than fifty per
cent in nominal value of the shares represented and entitled to vote at
the meeting.

(2) The provisions of subsection (1) of this section shall
apply notwithstanding anything in the company's memorandum or
articles or in any agreement between it and the director.

(3) On receipt of a notice of an intended resolution to remove
a director under this section the company shall forthwith send a copy
thereof to the director concerned and the director, whether or not he is a
member of the company, shall be entitled to be heard on the resolution
at the meeting.

(4) A vacancy created by the removal of a director under
this section, if not filled at the meeting at which he is removed, may be
filled as a casual vacancy.
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(5) Nothing in this section shall be taken as:

(a) depriving a person removed hereunder of
compensation or damages payable to him in respect of the
termination of his appointment as director or of any other
appointment terminating with the termination of his
appointment as director; or

(b) derogating from any power to remove a director
which may exist apart from this section.

(6) (a) Unlessotherwise provided in the memorandum or
articles of a company, a casual vacancy may be filled by the
continuing director or directors, and without prejudice to the
aforesaid powers of the directors, it may be filled by the
company in general meeting.

(b) A person appointed by the directors to fill a casual
vacancy shall hold office until the next following annual
general meeting and shall be eligible for re-election, but shall
not be taken into account in determining the directors who
are to retire by rotation at that meeting.

(c) A person appointed to fill a casual vacancy by the
company in general meeting shall be treated, for the purpose
of determining the time at which he or any other director is to
retire, as if he had become director on the day on which the
person in whose place he is appointed was last appointed
director.

141. (1) Where for any reason the representation of a company
ceases to be vested in any person or persons, the company shall appoint
another person or persons to exercise such function. The appointment
shall be made by ordinary resolution taken at a general meeting notice
of which shall be issued within fourteen days from the date when the
vacancy occurs.

(2) The company may by ordinary resolution replace any
person or persons vested with the representation of the company.

(3) Where, and for as long as, the representation of a
company cannot be exercised in accordance with the memorandum of
the company, any director shall represent the company in judicial
proceedings against it.



142. (1) A person shall not be qualified for appointment or to
hold office as director of a company or company secretary if —

(a) he is interdicted or incapacitated or is an undischarged
bankrupt;

(b) he has been convicted of any of the crimes affecting
public trust or of theft or of fraud or of knowingly receiving property
obtained by theft or fraud;

(¢) he is a minor; or

(d) he is subject to a disqualification order under section
320 of this Act.

(2) Notwithstanding the provisions of this Act or of the
memorandum and articles of a company relating to the formalities of
the appointment of a director or other officer and to his qualification,
any irregularity concerning the appointment of a director or other officer
of a company raised after the completion of the publication of his
appointment shall not be relied upon by the company as against third
parties unless the company proves that such parties were aware of the
irregularity at the relevant time.

(3) Third parties who were not aware of the irregularities
referred to in subsection (2) of this section at the relevant time may rely
on that irregularity as against the company.

143. (1) A director of a company may not, in competition with
the company and without the approval of the same company given at a
general meeting, carry on business on his own account or on account of
others; nor may he be a partner with unlimited liability in another

partnership or a director of a company which is in competition with
that company.

(2) Where a director acts in violation of the prohibition
contained in this section, the company may, at its option, either take
action for damages and interest against him or demand payment of any
profits made by him in contravention of this section.

(3) The provisions of this section shall be without prejudice
to any other remedy which a company may have against a director for
breach of duty.

144. (1) It shall not be lawful for a company —

(a) to make a loan to any person who is its director or a
director of its parent company, or to enter into any guarantee or
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provide any security in connection with a loan made to such a
person as aforesaid by any other person:

Provided that nothing in this paragraph shall apply either —

(i) toanything done, with the approval of the company
given at a general meeting, to provide any such person as
aforesaid with funds to meet expenditure incurred or to be
incurred by him for the purposes of the company or for the
purpose of enabling him properly to perform his duties as an
officer of the company; or

(ii) in the case of a company whose ordinary business
includes the lending of money or the giving of guarantees in
connection with loans made by other persons, to anything
done by the company in the ordinary course of that business;

(b) to make to any director of the company any payment by
way of compensation for loss of office, or as consideration for or
in connection with his retirement from office, without particulars
with respect to the proposed payment, including the amount thereof,
being disclosed to members of the company and the proposal being
approved by the company in general meeting.

(2) Forthe purposes of this section, the expression “director”
shall include any person in accordance with whose directives or
instructions the directors of a company are accustomed to act.

Duty of director to 145. (1) It shall be the duty of a director of a company who is
disclose inlerest na | : e A .

contract with in any way, whether directly or indirectly, interested in a contract or
company- proposed contract with the company to declare the nature of his interest

to the other directors either at the meeting of the directors at which the
question of entering into the contract is first taken into consideration,
or, if the director was not at the date of that meeting interested in the
contract or proposed contract, at the next meeting of the directors held
after he became so interested.

(2) Any director who fails to comply with the provisions of
this section shall be liable to a penalty.

Return as to 146. (1) Every company shall send to the Registrar for
3!‘.:‘.3;?,‘“‘““3 registration a return of any change among its directors, or company

mimﬂm} secretary or in the representation of the company, specifying the date
epresentationof  Of the change, together with the name and residence of any new director
S—_—- or company secretary, within fourteen days from the happening

thereof:



Provided that the Registrar may, before registering the return,
take such steps and require such information as he may deem necessary
to ascertain the correctness of the return and to determine whether the
provisions of this Act have been complied with.

(2) If default is made in complying with the provisions of
subsection (1) of this section, every officer of the company who is in
default shall be liable to a penalty, and, for every day during which the
default continues, to a further penalty.

147. (1) The personal liability of the directors in damages for
any breach of duty shall be joint and several:

Provided that where a particular duty has been entrusted to
one or more of the directors, only such director or directors shall be
liable in damages.

(2) A director shall not be liable for the acts of his co-
directors if he proves either —

(a) that he did not know of the breach of duty before or at
the time of its occurrence and that on becoming aware of it after
its occurrence he signified forthwith to the co-directors his dissent
in writing; or

(b) that, knowing that the co-directors intended to commit
a breach of duty, he took all reasonable steps to prevent it.

148. (1) Any provision, whether contained in the memorandum
or articles of a company or in any contract with a company or otherwise
for exempting any officer of the company or any person engaged by the
company as auditor from, or indemnifying him against, any liability
which by virtue of any rule of law would in the absence thereof have
been attached to him in respect of negligence, default or breach of duty
or otherwise of which he may be guilty in relation to the company shall
be void:

Provided that a company may, in pursuance of any such
provision as aforesaid, indemnify any such officer or auditor against
any liability incurred by him in defending any proceedings in which
judgment is given in his favour or in which he is acquitted.

(2) Nothing in this section shall be construed as preventing
or restricting a company from purchasing and maintaining for any of its
officers insurance against any such liability as is referred to in subsection
(1) of this section; or as preventing or restricting any officer or auditor
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of a company from personally purchasing and maintaining any such
insurance.

149. (1) Every company shall cause minutes of all proceedings
of general meetings and all proceedings at meetings of its directors to
be entered in books kept for that purpose.

(2) Any such minute, if purporting to be signed by the
chairman of the meeting at which the proceedings were held, or by the
chairman of the next succeeding meeting, shall be evidence of the
proceedings.

(3) The books containing the minutes of proceedings of any
general meeting of a company shall be kept at the registered office of
the company, or at such other place as may be specified in the
memorandum or articles, and shall, during business hours, subject to
such reasonable restrictions as the company may by its articles or in
general meeting impose, be open 1o the inspection of any member of
the company without charge.

(4) If a company fails to comply with the requirements of
subsections (1) or (3) of this section, every officer of the company who
is in default shall be liable to a penalty.

150. Anything required to be done by a company under any
provision of this Act shall be deemed to be required to be done by the
officers of the company.

Chapter IX — Auditors

151. (1) A company shall, at each general meeting at which
the annual accounts are laid, appoint an auditor or auditors to hold office
from the conclusion of that meeting until the conclusion of the next
general meeting at which such accounts are laid. The company may
appoint joint auditors and references in this Act to auditor or auditors
shall be deemed to include references to single or joint auditors as the
case may be.

(2) The first auditors of the company may be appointed by
the directors at any time before the first general meeting of the company
at which the annual accounts are laid, and the auditors so appointed
shall hold office until the conclusion of thar meeting.

(3) If the directors fail to exercise their powers under
subsection (2) of this section, the powers may be exercised by the
company in general meeting.



(4) If noauditors are appointed or re-appointed as required
by the foregoing subsections of this section, the Court on an application
made by any of the directors or by any member of the company or by
the Registrar may appoint a person to fill the vacancy.

(5) In the case specified in subsection (4) of this section,
the company shall within two weeks of the general meeting at which an
auditor or auditors should have been appointed by virtue of subsection
(1) of this section, give notice to the Registrar that his power to apply to
the Court has become exercisable.

(6) If a company fails to give the notice required by
subsection (5) of this section, every officer of the company who is in
default shall be liable to a penalty, and, for every day during which the
default continues, to a further penalty.

152. (1) The directors shall at any time before the general
meeting of the company at which the annual accounts are laid fill a
casual vacancy in the office of auditor:

Provided that the company in general meeting may fill such a
casual vacancy itself.

(2) While such a vacancy continues, any surviving or
continuing auditor or auditors may continue to act.

(3) Where it is proposed —

(a) toappoint an auditor to fill a casual vacancy in the office
of auditor by resolution of the general meeting; or

(b) to re-appoint by resolution of the general meeting a
retiring auditor who was appointed by the directors to fill a casual
vacancy, as auditor, or to appoint a new auditor instead of that
auditor,

notice specifying the terms of the proposed resolution shall be given
forthwith to the person proposed to be appointed and, if the casual
vacancy was caused by the resignation of an auditor, to the auditor who
resigned.

(4) Any director who fails to comply with the provisions of
subsection (1) of this section shall be liable to the same penalty as that
provided for in subsection (6) of section 151 of this Act.
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153. A person shall be disqualified from appointment as auditor
or from holding the office of auditor of a company if —

(a) in the case of an individual, he has at any time during
the previous three years been —

(i) an officer or employee of the company; or

(11) a partner, employer or employee of an officer of
the company; or

(111) a partner or employee of an employee of the
company; or

(iv) related by consanguinity or affinity in the direct
line, or, up to the third degree, in the collateral line, to any
officer of the company;

(b) in the case of a partnership, any of the partners thereof
1s an individual who falls within paragraph (a) of this section or
the partnership itself falls within the said paragraph (a):

Provided that the third degree referred to in subparagraph (iv)
of paragraph (a) of this section shall be reduced to the second degree
by consanguinity in the case of a partnership if the partner to whom the
relationship relates is totally excluded from the audit concerned.

154. (1) The auditors of acompany shall have a right of access
at all times to the company’s accounting records, accounts and vouchers.
and shall be entitled to require from the company's officers such
information and explanations as they think necessary for the performance
of their duties as auditors.

(2) An officer of a company who knowingly or recklessly
makes to the company's auditors a statement, whether written or oral,
which —

(a) conveys or purports to convey any information or
explanations which the auditors require, or are entitled to require,
as auditors of the company; and

(b) 1is misleading, false or deceptive in a material particular;
shall be guilty of an offence and liable on conviction to a fine (multa) of

not more than two thousand lini or to imprisonment for a term not
exceeding six months or to both such fine and imprisonment.



(3) A subsidiary undertaking which is registered in Malta,
and the auditors of such an undertaking, shall give to the auditors of
any parent company of the subsidiary undertaking such information
and explanations as they may reasonably require for the purposes of
their duties as auditors of that company. If a subsidiary undertaking
fails to comply with the provisions of this subsection, every officer
thereof who is in default shall be liable to a penalty; and if an auditor
fails without reasonable cause to comply with this subsection he shall
be liable to a penalty.

(4) A parent company having a subsidiary undertaking
which is not registered in Malta shall, if required by its auditors to do
so, take all such steps as are reasonably open to it to obtain from the
subsidiary undertaking such information and explanations as they may
reasonably require for the purposes of their duties as auditors of that
company. If a parent company fails to comply with the provisions of
this subsection, every officer of the company who is in default shall be
liable to a penalty.

155. A company’s auditors shall be entitled —

(a) to receive all notices of, and other communications
relating to, any general meeting which a member of the company
is entitled to receive;

(b) to attend any general meeting of the company; and

(c) tobe heard at any general meeting which they attend on
any part of the business of the meeting which concerns them as
auditors.

156. (1) The remuneration of auditors appointed by the
company in general meeting shall be fixed by the company in general
meeting or in such manner as the company in general meeting may
determine. The remuneration of auditors appointed by the directors or
the Court shall be fixed by the directors or the Court as the case may be.

(2) There shall be stated in the notes to the accounts the
amount of the remuneration of the company’s auditors in their capacity
as such; and where consolidated accounts are prepared, the notes to the
consolidated accounts shall state the total remuneration paid to the
auditors of the parent company in respect of all undertakings included
in the consolidation, and also the total remuneration paid to all other
auditors in respect of such undertakings.
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(3) Forthe purposes of this section “remuneration” includes
sums paid in respect of expenses.

(4) The provisions of this section shall apply in relation to
benefits in kind as to payments in cash, and in relation to any such
benefit references to its amount are to its estimated money value. The
nature of any such benefit shall also be disclosed.

(5) The Minister may make provision by regulation for
securing the disclosure of the amount of any remuneration received or
receivable by a company’s auditors or their associates in respect of
services other than those of auditors in their capacity as such, and, in
particular, the regulations may —

(a) define “associate” in relation to an auditor;

(b) require the disclosure of remuneration in respect of
services rendered to associated undertakings of the company; and

(c) define “associated undertaking” for that purpose.

157. (1) Notwithstanding anything in a company's
memorandum or articles or in any other agreement, the company may
at any time remove an auditor from office in the same manner as that
specified in subsection (1) of section 140 of this Act.

(2) Where a resolution removing an auditor is passed at a
general meeting of a company, the company shall within fourteen days
give notice thereof to the Registrar for registration. If a company fails
to give the notice required by this subsection, every officer of the
company who is in default shall be liable to a penalty, and, for every
day during which the default continues, to a further penalty.

(3) Nothing in this section shall be taken as depriving a
person removed under its provisions of compensation for damages
payable to him in respect of the termination of his appointment as auditor
or of any appointment terminating with that of auditor.

(4) An auditor of a company who has been removed shall
have, notwithstanding his removal, the rights conferred by section 155
in relation to any general meeting of the company —

(a) atwhich his term of office would otherwise have expired,;

or

(b) at which it is proposed to fill the vacancy caused by his
removal.



In such a case the references in that section to matters
concerning the auditor as auditor shall be construed as references to
matters concerning him as a former auditor.

158. (1) Notice specifying the text of and reasons for a proposed
resolution of a general meeting of a company whereby it is intended
to —

(a) remove an auditor before the expiration of his term of
office; or

(b) appoint as auditor a person other than a retiring auditor;

shall be sent forthwith by the company to the person proposed to be

removed, to the person proposed to be appointed and to the retiring
auditor, as the case may be.

(2) The auditor proposed to be removed or, as the case may
be, the retiring auditor may make with respect to the intended resolution
representations in writing to the company not exceeding a reasonable
length and request their notification to members of the company.

(3) The company shall, unless the representations are
received by it too late for it to do so —

(a) inany notice of the resolution given to members of the
company, state the fact of the representations having been made;
and

(b) send a copy of the representations to every member of
the company to whom notice of the meeting is or has been sent.

(4) If a copy of any such representations is not sent out as
required because it was received too late or because of the company’s
default, the auditor may, without prejudice to his right to be heard orally,
require that the representations be read out at the meeting.

159. (1) An auditor of a company may resign his office by
depositing a notice in writing to that effect at the company’s registered
office and he shall so resign if he ceases to be qualified as an auditor or
if he fails to satisfy the conditions of qualification provided in section
153 of this Act. The notice shall not be effective unless it is accompanied
by the statement required by section 161 of this Act.

(2) An effective notice of resignation shall operate to bring
the auditor’s term of office to an end as of the date on which the notice
is deposited or on such later date as may be specified in it.
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(3) The company shall within fourteen days of the deposit
of a notice of resignation send a copy of the notice to the Registrar for
registration. If default is made in complying with this subsection, every
officer of the company who is in default shall be liable to a penalty,
and, for every day during which the default continues, to a further

penalty.

160. (1) The provisions of this section shall apply where an
auditor’s notice of resignation is accompanied by a statement of
circumstances which he considers should be brought to the attention of
members or creditors of the company.

(2) The resigning auditor may deposit with the notice a
signed requisition calling on the directors of the company forthwith
duly to convene an extraordinary general meeting of the company for
the purpose of receiving and considering such explanation of the
circumstances connected with his resignation as he may wish to place
before the meeting.

(3) The resigning auditor may request the company to
circulate to its members —

(a) before the meeting convened on his requisition; or

(b) before any general meeting at which his term of office
would otherwise have expired or at which it is proposed to fill the
vacancy caused by his resignation;

a statement in writing of the circumstances connected with his
resignation as referred to in subsection (1) of this section.

(4) The company shall, unless the statement is received too
late for it to comply —

(a) in any notice of the meeting given to members of the
company, state the fact of the statement having been made; and

(b) send a copy of the statement to every member of the
company to whom notice of the meeting is or has been sent.

(5) [If the directors do not within twenty-one days from the
date of the deposit of a requisition under this section proceed duly to
convene a meeting for a day not more than twenty-eight days after the
date on which the notice convening the meeting is given, every director
who failed to take all reasonable steps to secure that a meeting was
convened as mentioned in subsection (2) of this section shall be liable
to a penalty.



(6) If a copy of the statement is not sent out as required
because it was received too late or because of the company’s default,
the auditor may, without prejudice to his right to be heard orally, require
that the statement be read out at the meeting.

(7) An auditor who has resigned has, notwithstanding his
resignation, the rights conferred by section 155 of this Act in relation to
any such general meeting of the company as i1s mentioned in paragraphs
(a) or (b) of subsection (3) of this section, and, in such a case, the
references in that section to matters concerning the auditor as auditor
shall be construed as references to matters concerning him as a former
auditor.

161. (1) Where an auditor ceases for any reason to hold office,
he shall deposit at the company’s registered office a statement of any
circumstances connected with his ceasing to hold office which he
considers should be brought to the attention of the members or creditors
of the company or, if he considers that there are no such circumstances,
a statement that there are none.

(2) In the case of resignation, the statement shall be
deposited along with the notice of resignation; in the case of failure to
seck re-appointment, the statement shall be deposited not less than
fourteen days before the general meeting at which auditors are to be
reappointed; in any other case, the statement shall be deposited not later
than the end of the period of fourteen days beginning with the date on
which the auditor ceases to hold office.

(3) Where the statement is of circumstances which the
auditor requests to be brought to the attention of the members or creditors
of the company, the company shall within fourteen days of the deposit
of the statement either —

(a) send acopy of it to every person who under section 180
of this Act is entitled to be sent copies of the annual accounts; or

(b) submit an application to the Court for an order that there
are grounds of sufficient gravity to warrant that the statement should
not be circulated.

(4) Where the company submits an application to the Court,
the Court shall notify the auditor of the application and shall hear both
parties before making a decision on the company's application.

(5) Unless the auditor receives notice of such an application
before the end of the period of twenty-one days beginning with the day
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on which he deposited the statement, he shall within a further seven
days send a copy of the statement to the Registrar.

(6) If the Court is satisfied that the auditor is using the
statement to secure needless publicity for defamatory matter —

(a) it shall direct that copies of the statement need not be
sent out; and

(b) it may further order the company’s costs on the
application to be paid in whole or in part by the auditor,
notwithstanding that he is not a party to the application;

and the company shall within fourteen days of the Court's decision send
to the persons mentioned in paragraph (a) of subsection (3) of this section
a statement setting out the effect of the order.

(7) If the Court is not so satisfied, the company shall within
fourteen days of the Court’s decision —

(a) send copies of the statement to the persons mentioned
in paragraph (a) of subsection (3) of this section; and

(b) notify the auditor of the Court’s decision,

and the auditor shall within seven days of receiving such notice send a
copy of the statement to the Registrar.

162. (1) Ifaperson ceasing to hold office as auditor fails without
just cause to comply with the provisions of section 161 of this Act he
shall be liable to a penalty.

(2) In proceedings for a default under subsection (1) of this
section it shall be a defence for the person against whom action is taken
to show that he took all reasonable steps and exercised all due diligence
to avoid that default.

(3) If a company makes default in complying with the
provisions of section 161 of this Act, every officer of the company who
is in default shall be liable to a penalty, and, for every day during which
the default continues, to a further penalty.

Chapter X — Accounts, Audit and Annual Return

163. (1) In lieu of the requirements of sections 13 to 18 of the

- Commercial Code a company shall be required to keep proper accounting

records with respect 1o —



(a) all sums of money received and expended by the
company and the matters in respect of which the receipt and
expenditure takes place;

(b) the assets and liabilities of the company;
(c) if the company’s business involves dealing in goods:

(1) statements of stocks held by the company at the
end of each accounting period of the company;

(ii) all statements of stocktakings from which any such
statement of stocks as is mentioned in sub-paragraph (i) of
this paragraph has been or is to be prepared; and

(111) except in the case of goods sold by way of ordinary
retail trade, statements of all goods sold and purchased,
showing the goods and the buyers and sellers in sufficient
detail to enable all these to be identified.

(2) Forthe purposes of subsection (1) of this section, proper
accounting records shall be deemed to have been kept with respect to
the matters aforesaid if such records are sufficient to show and explain
the company’s transactions and are such as to —

(a) disclose with reasonable accuracy, at any time, the
financial position of the company at that time; and

(b) enable the directors to ensure that any balance sheet and
profit and loss account prepared under this Chapter complies with
the requirements of this Act.

(3) The accounting records shall be kept at the registered
office of the company or at such other place as the directors think fit,
and shall be at all times open to inspection by the officers of the company:

Provided that if accounting records are kept at a place outside
Malta there shall be sent to, and kept at a place in Malta and at all times
be open to the inspection of the officers of the company such accounts
and returns with respect to the business dealt with in the accounting
records so kept as will disclose with reasonable accuracy the financial
position of that business at intervals not exceeding six months and will
enable to be prepared, in accordance with this Act. the company’s balance
sheet and its profit and loss account.

(4) A parent company which has a subsidiary undertaking,
in relation to which the above requirements do not apply, shall take
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reasonable steps to secure that the subsidiary undertaking keeps such
accounting records as to enable the directors of the parent company to
ensure that any balance sheet and profit and loss account prepared
complies with the requirements of this Act.

(5) Notwithstanding the provisions of section 26 of the
Commercial Code, the accounting records of the company shall be kept
for a period of ten years:

Provided that where the accounting records are kept in a bound
or unified form, the ten years shall commence to run from the date of
the last entry made therein.

(6) If a company fails to comply with any provision of
subsections (1) to (4) of this section, every officer of the company who
is in default shall be guilty of an offence and liable on conviction to a
fine (multa) of not more than five thousand liri, unless he shows that he
acted diligently and that, in the circumstances in which the company’s
business was carried on, the default was excusable.

(7) If a company fails to comply with the provisions of
subsection (5) of this section, every officer of the company who is in
default shall be liable to a penalty.

164. (1) A company’s accounting periods are determined by
reference to its accounting reference date.

(2) A company may give notice in the prescribed form to
the Registrar specifying a date in the calendar year as being its accounting
reference date:

Provided that no such notice shall have effect unless it is given
before the end of nine months beginning with the date of the company’s
registration; and, failing such notice, the company’s accounting reference
date shall be the thirty-first of December.

(3) A company’s first accounting reference period shall be
such period ending with its accounting reference date as begins on the
date of its registration and is a period of not less than six months and
not more than eighteen months; and each successive period of twelve
months beginning after the end of the first accounting reference period
and ending with the accounting reference date shall also be an accounting
reference period of the company.

(4) A company’s first accounting period shall commence
on the first day of its first accounting reference period and shall end on
a date not more than seven days before or after the end of that accounting



reference period as the directors may determine. Subsequent accounting
periods shall commence on the day immediately following the
company's previous accounting period and shall end on a date not more
than seven days before or after the end of the next accounting reference
period as the directors may determine.

(5) The directors of a parent company shall secure that,
except where there are good reasons against it, the accounting period of
each of its subsidiary undertakings shall coincide with the parent
company’s own accounting period.

165. (1) At any time during a period which is an accounting
reference period of a company by virtue of section 164 or 166 of this
Act the company may give notice in the prescribed form to the Registrar
specifying a date in the calendar year (“the new accounting reference
date™) on which that accounting reference period (“the current
accounting reference period™) and each subsequent accounting reference
period of the company is to be treated as coming to an end or, as the
case may require, as having come to an end.

(2) At any time after the end of a period which was an
accounting reference period of a company by virtue of section 164 or
166 of this Act the company may give notice in the prescribed form to
the Registrar specifying a date in the calendar year (“the new accounting
reference date™) on which that accounting reference period (“the previous
accounting reference period”) and each subsequent accounting reference
period of the company is to be treated as coming or, as the case may
require, as having come to an end.

(3) A notice under subsection (2) of this section, shall,
however —

(a) have no effect unless the company is a subsidiary
undertaking or parent company of another company and the new
accounting reference date coincides with the accounting reference
date of that other company; and

(b) have no effect if the period allowed under section 180
of this Act for delivery of the annual accounts in relation to the

previous accounting period to be laid before the company in general
meeting has already expired at the time when the notice is given.

(4) A notice under this section shall state whether the current
or previous accounting reference period of the company —

(a) 1s to be treated as shortened, so as to come to an end or,
as the case may require, be treated as having come to an end on the
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new accounting reference date on the first occasion on which that
date falls or fell after the beginning of that accounting reference
period; or

(b) is to be treated as extended, so as to come to an end or,
as the case may require, be treated as having come to an end on the
new accounting reference date on the second occasion on which
that date falls or fell after the beginning of that accounting reference

period.

(5) A notice which states that the current or previous
accounting reference period is to be extended shall have no effect if the
current or previous accounting reference period, as extended in
accordance with the notice, would exceed eighteen months.

(6) Subject to any direction given by the Registrar under
subsection (7) of this section, a notice which states that the current or
previous accounting reference period is to be extended shall have no
effect unless —

(a) no earlier accounting reference period of the company
has been extended by virtue of a previous notice given by the
company under this section; or

(b) the notice is given not less than five years after the date
on which any earlier accounting reference period of the company
which was so extended came to an end; or

(c) the company is a subsidiary undertaking or parent
company of another undertaking and the new accounting reference
date coincides with the accounting reference date of that other
undertaking.

(7) The Registrar may, if he thinks fit, direct that the
provisions of subsection (6) of this section shall not apply to a notice
already given by a company under this section or, as the case may be, in
relation to a notice which may be so given.

Consequence of 166. (1) Where a company has given notice with effect in
mﬁﬂ"ﬂf accordance with section 165 of this Act and that notice has not been
Act. superseded by a subsequent notice by the company which has such
effect, the new date specified in the notice shall be the company’s
accounting reference date in substitution for that which, by virtue of
section 165 of this Act or this section, was its accounting reference date

at the time when the notice was given.



(2) Where by virtue of a notice as is referred to in subsection
(1) of this section one date is substituted for another as the accounting
reference date of a company —

(a) the current or previous accounting reference period,
shortened or extended, as the case may be, in accordance with the
notice; and

(b) each successive period of twelve months beginning after
the end of that accounting reference period, as so shortened or
extended, and ending with the new accounting reference date,

shall be treated as having been an accounting reference period of the

company, instead of any period which would have been an accounting
reference period of the company if the notice had not been given.

(3) The provisions of section 165 of this Act and the
provisions of this section shall not affect any accounting reference period
of the company which —

(a) in the case of a notice under subsection (1) of section
165 of this Act is earlier than the current accounting reference
period; or

(b) in the case of a notice under subsection (2) of section
165 of this Act is earlier than the previous accounting reference
period.

167. (1) The directors of every company shall prepare for each
accounting period individual accounts comprising the balance sheet as
at the last day of the accounting period to which they refer, the profit
and loss account for that period, the notes to the accounts and any other
financial statements which may be required by generally accepted
accounting principles and practice. These documents shall constitute a
composite whole.

(2) The individual accounts shall be drawn up clearly and
in accordance with the provisions of this Act and with generally accepted
accounting principles and practice.

(3) The individual accounts shall give a true and fair view
of the company’s assets, liabilities, financial position and profit or loss
and shall comply with the requirements of the Third Schedule to this
Act as to the form and content of the balance sheet and profit and loss
account and as to additional information to be provided by way of notes
to the accounts.

General provisions
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(4) Where the application of the provisions of this Act would
not be sufficient to give a true and fair view within the meaning of
subsection (3) of this section, additional information shall be given.

(5) Where in exceptional cases the application of a provision
of this Act is incompatible with the obligation laid down in subsection
(3) of this section, that provision shall be departed from in order to give
a true and fair view within the meaning of the said subsection (3). Any
such departure shall be disclosed in the notes to the accounts together
with an explanation of the reasons for it and a statement of its effect on
the assets, liabilities, financial position and profit or loss.

168. (1) Notwithstanding the provisions of subsection (3) of
section 167 and of subsection (6) of section 171 of this Act, banks
governed by the Banking Act, 1994, financial institutions governed by
the Financial Institutions Act, 1994, and insurance companies governed
by the Insurance Business Act need not apply the provisions of the
Third and Fourth Schedules to this Act.

(2) Banks and financial institutions shall follow the
directives issued by the relevant competent authority under the Banking
Act, 1994 and the Financial Institutions Act, 1994, respectively, in
relation to the form and content of their annual accounts or if no such
directives have been issued they shall follow any guidelines issued by
such competent authority in this regard.

(3) Insurance companies shall follow the directives issued
by the competent authority under the Insurance Business Act in respect
of the form and content of their annual accounts or if no such directives
have been issued they shall follow any guidelines issued by such
competent authority in this regard.

(4) Special provisions may be prescribed by the Minister
by notice in the Gazette for the annual accounts of investment companies
with fixed share capital and of financial holding companies in lieu of
the provisions of the Third and Fourth Schedules to this Act.

169. (1) Notwithstanding the provisions of subsection (3) of
section 167 of this Act in so far as they relate to the application of the
Third Schedule to this Act for the individual accounts of companies, an
investment company with variable share capital shall prepare its
individual accounts in accordance with the format set out in the Fifth

Schedule to this Act.

(2) The directors’ report of an investment company with
variable share capital shall provide information sufficient to enable



investors to make an informed judgment on the development of the
company’s activities and its financial performance.

(3) In all other respects, the annual accounts and directors’
report of an investment company with variable share capital shall be
prepared in accordance with the provisions applicable to companies
generally to the extent that they are not inconsistent with the provisions
of the preceding subsections of this section and the Fifth Schedule to
this Act.

170. (1) If at the end of an accounting period a company is a
parent company the directors shall, as well as preparing the individual
accounts for that company, also prepare consolidated accounts.

(2) A parent company and all of its subsidiary undertakings
shall be undertakings to be consolidated regardless of where the
registered offices or principal offices of such subsidiary undertakings
are situated.

(3) A subsidiary undertaking may be excluded from
consolidation if its inclusion is not material for the purpose of giving a
true and fair view; but two or more subsidiary undertakings may be
excluded only if their inclusion is not material when taken together.

(4) A subsidiary undertaking may be excluded from
consolidation where —

(a) severe long-term restrictions substantially hinder the
exercise of the rights of the parent company over the assets or
management of that undertaking; or

(b) the interest of the parent company is held exclusively
with a view to subsequent resale and the undertaking has not
previously been included in consolidated accounts prepared by
the parent company.

The reference in paragraph (a) to the rights of the parent
company and the reference in paragraph (b) to the interest of the parent
company are, respectively, to rights and interests held by or attributed
to the company for the purposes of subsection (2) of section 2 of this
Act in the absence of which it would not be the parent company.

(5) Where the activities of one or more subsidiary
undertakings are so different from those of other undertakings to be
included in the consolidation that their inclusion would be incompatible
with the obligation to give a true and fair view, those undertakings shall
be excluded from consolidation. This subsection shall not apply merely
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because some of the undertakings are industrial, some commercial and
some provide services, or because they carry on industrial or commercial
activities involving different products or because they provide different
services.

(6) Where all the subsidiary undertakings of a parent
company fall within the above exclusions, no consolidated accounts
shall be required.

(7) Where the undertaking excluded from the consolidation
pursuant to subsection (5) of this section is an undertaking not established
in Malta its individual accounts shall be attached to the consolidated
accounts of the parent company translated into English or Maltese, where
the original is not in one of these languages.

(8) The requirements specified in subsection (7) of this
section shall be subject to the following qualifications —

(a) anundertaking is not required to prepare for the purposes
of this section accounts which would not otherwise be prepared,
and if no accounts satisfying the said requirements are prepared,
none need be attached,

(b) a document need not be appended if it would not
otherwise be required to be published, or made available for public
inspection, anywhere in the world, but in that case the reason for
not attaching it shall be stated in the notes to the accounts of the

company.
Fomand contentol 371, (1) Consolidated accounts shall comprise the consolidated
accounts. balance sheet as at the last day of the accounting period to which these

refer, the consolidated profit and loss account for that period, the notes
to the consolidated accounts and any other financial statements which
may be required by generally accepted accounting principles and
practice. These documents shall constitute a composite whole.

(2) The consolidated accounts shall be drawn up clearly and
in accordance with the provisions of this Act and with generally accepted
accounting principles and practice.

(3) Consolidated accounts shall give a true and fair view
of the assets, liabilities, financial position and profit or loss of the
undertakings included therein taken as a whole.

(4) Where the application of the provisions of this Act would
not be sufficient to give a true and fair view within the meaning of
subsection (3) of this section, additional information shall be given.



(5) Where in exceptional cases the application of a provision
of this Act is incompatible with the obligation laid down in subsection
(3) of this section that provision shall be departed from in order to give
a true and fair view within the meaning of the said subsection (3). Any
such departure shall be disclosed in the notes to the consolidated accounts
together with an explanation of the reasons for it and a statement of its
effect on the assets, liabilities, financial position and profit and loss.

(6) Consolidated accounts shall comply with the provisions
of the Fourth Schedule to this Act as to the form and content of the
consolidated balance sheet and consolidated profit and loss account and
as to additional information to be provided by way of notes to the
consolidated accounts.

172. (1) A parent company which is a financial holding
company shall be exempt from the requirement to prepare consolidated
accounts if it meets the following conditions —

(a) it has not intervened during the accounting period,
directly or indirectly, in the management of a subsidiary
undertaking;

(b) it has not exercised the voting rights attaching to its
participating interest in respect of the appointment of a member of
the board of directors of the subsidiary undertaking during the
accounting period and the five preceding accounting periods; or,
where the exercise of voting rights was necessary for the operation
of the board of directors of the subsidiary undertaking, such voting
rights were exercised without any interference or influence on the
part of the parent company or of any of its subsidiary undertakings,
and:

(1) no member with majority voting rights in that
parent company; or

(i1) no member of the board of directors of that parent
company; or

(i11)) no member of the board of directors of a member
with majority voting rights in that parent company,

1s a member of the board of directors of the subsidiary undertaking;

(c) it has made loans only to undertakings in which it holds
participating interests provided that where such loans have been
made to other parties, they shall have been repaid by the end of the
previous accounting period; and
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(d) the exemption has been granted by the Registrar after
he has verified that the conditions set out in this subsection have
been fulfilled.

(2) A financial holding company which is exempted from
the requirement to prepare consolidated accounts pursuant to the
provisions of subsection (1) of this section, shall also be exempted from
the requirement to provide the information laid out in paragraph 32 of
the Third Schedule to this Act in the case of a holding other than a
majority holding:

Provided that the exemption from the requirement to provide
the information laid out in paragraph 32 of the Third Schedule to this
Act shall also extend to majority holdings where in the opinion of the
directors the disclosures required thereby are such that they would be
seriously prejudicial to the company, to its members or to one of its
subsidiaries. When any information is omitted following the application
of the provisions of this proviso, such omission shall be disclosed in the
notes to the accounts.

(3) For the purposes of this section, the term “board of
directors” includes the management or administrative organ of an

undertaking, by whatever name called, formed in Malta or elsewhere,
not being a company formed and registered in Malta.

173. (1) A parent company shall be exempt from the
requirements to prepare consolidated accounts if as at its balance sheet
date the undertakings to be consolidated do not together, on the basis of
their latest individual accounts, exceed the limits of two of the three
criteria laid down in section 185 of this Act:

Provided that none of the undertakings to be consolidated is
a company the securities of which have been admitted to official listing
on the Malta Stock Exchange.

(2) For the purposes of this section “securities” includes —

(a) shares and stock;

(b) debentures, including debenture stock, loan stock, bonds,
certificates of deposit and other instruments creating or
acknowledging indebtedness;

(c) warrants or other instruments entitling the holder to

subscribe for securities falling within paragraph (a) or (b) of this
subsection; and
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(d) certificates or other instruments which confer —

(i) property rights in respect of a security falling
within paragraph (a), (b) or (c) of this subsection;

(i) any right to acquire, dispose of, underwrite or
convert a security, being a right to which the holder would be
entitled if he held any such security to which the certificate
or other instrument relates; or

(ili) acontractual right, other than an option, to acquire
any such security otherwise than by subscription.

174. (1) A parent company shall be exempt from the Exemptionfor
requirement to prepare consolidated accounts if it is itself a subsidiary Pio<Pmesne
company in the following cases — of larger groups.

(a) where the said parent company is a wholly-owned
subsidiary company of an immediate parent company formed and
registered under the law of Malta; or

(b) where more than fifty per cent in nominal value of the
shares in the said parent company are held by a parent company
and notice requesting the preparation of consolidated accounts has
not been served on the first mentioned company by shareholders
holding in the aggregate not less than ten per cent in nominal value
of all the shares thereof. Such notice shall not be valid unless it is
served not later than six months after the commencement of the
accounting period to which it relates.

(2) The exemption referred to in subsection (1) of this
section shall be conditional upon compliance with all of the following
requirements —

(a) that in the case of a parent company which is itself a
subsidiary company of a parent company formed and registered
under the law of Malta, such company is included in consolidated
accounts for a larger group drawn up to the same date, or to an
earlier date in the same accounting period, by a parent company
formed and registered under the law of Malta,

(b) that in the case of a parent company which is itself a
subsidiary company of a parent undertaking not established under
the law of Malta, the exempted undertaking is included in
consolidated accounts for a larger group drawn up to the same
date, or to an earlier date in the same accounting period, provided
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such consolidated accounts and the directors’ report thereon are
drawn up in a manner equivalent to that prescribed by this Act and
have been audited by one or more persons authorised to audit
accounts under the national law governing the undertaking which
drew them up;

(c) that the said parent company discloses in its individual
accounts that it is exempt from the obligation to prepare and deliver
consolidated accounts;

(d) that the said parent company states in its individual
accounts the name of the parent undertaking which draws up the
consolidated accounts referred to in paragraph (a) or (b) of this
subsection;

(e) that the said parent company delivers to the Registrar
within the period allowed for delivering its individual accounts,
copies of the consolidated accounts referred to in paragraph (a) or
(b) of this subsection, and of the parent undertaking's directors’
report or its equivalent, together with the auditors’ report on those
consolidated accounts; and

(f) that if any document comprised in accounts and reports
delivered in accordance with paragraph (e) is in a language other
than Maltese or English, there is annexed to the copy of that
document a translation of it into Maltese or English, certified to be
a correct translation in such manner as may be prescribed.

(3) The exemption shall not apply to a parent company any
of whose securities have been admitted to official listing on the Malta

Stock Exchange.

(4) Shares held by directors of a company for the purpose
of complying with any share qualification requirement shall be
disregarded in determining for the purposes of paragraph (a) of
subsection (1) of this section whether the company is a wholly-owned
subsidiary company.

(5) For the purposes of paragraph (b) of subsection (1) of
this section shares held by a wholly-owned subsidiary undertaking of
the parent undertaking, or held on behalf of the parent company or a
wholly-owned subsidiary undertaking, shall be attributed to the parent
company.

(6) For the purposes of subsection (3) of this section
“securities” shall have the same meaning as laid down in subsection (2)
of section 173 of this Act.



175. (1) Where the company is not required to prepare
consolidated accounts, the information specified in Part I11 of the Third
Schedule to this Act shall be given in notes to the accounts; and where
the company is required to prepare consolidated accounts, the
information by way of notes to the consolidated accounts specified in

the Fourth Schedule to this Act shall be given.

(2) If the directors of the company are of the opinion that
the number of undertakings in respect of which the company is required
to disclose information under any provision of the Third and Fourth
Schedules to this Act is such that compliance with that provision would
result in information of excessive length being given, the information
need only be given in respect of —

(a) the companies whose results or financial position, in the
opinion of the directors, principally affected the figures shown in
the company's annual accounts; and

(b) companies excluded from consolidation under
subsections (3) or (4) of section 170 of this Act.

(3) In any case where the provisions of subsection (2) of
this section are applied —

(a) there shall be included in the notes to the company's
annual accounts a statement that the information given relates only
to such companies as are mentioned in that subsection; and

(b) the full information, whether disclosed in the notes to
the accounts or the notes to the consolidated accounts or not, shall
be annexed to the company’s next annual return.

For the purpose of this subsection the “next annual retum”
means the return next delivered to the Registrar after the annual accounts
referred to in this section have been approved under section 176 of this
Act.

176. (1) A company’s annual accounts shall be approved by
the board of directors and the balance sheet shall be dated and signed
on behalf of the board by two directors of the company.

(2) Every copy of the balance sheet which is laid before the
company in general meeting, or which is otherwise circulated, published
or issued, shall state the name of the directors who signed the balance

sheet on behalf of the board.
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(3) The copy of the company’s balance sheet which is
delivered to the Registrar shall be signed on behalf of the board by the
same directors who signed the balance sheet pursuant to subsection (1)
of this section.

(4) If annual accounts are approved which do not comply
with the provisions of this Act, every director of the company who is
party to their approval and who knows that they do not comply or is
negligent as to whether they comply shall be liable to a penalty. For this
purpose every director of the company at the time the accounts are
approved shall be taken to be a party to their approval unless he proves
that he took all reasonable steps to prevent their being approved.

(5) If a copy of the annual accounts —

(a) 1is laid before the company, or otherwise circulated,
published or issued, without having been signed as required by
this section or without the required statement of the signatory’s
name being included; or

(b) is delivered to the Registrar without being signed as
required by this section,

every officer of the company who is in default shall be liable to a penalty.

ST ij__:ﬂ 177. (1) Foreach accounting period the directors shall prepare
- areport, hereinafter referred to as “the directors’ report™.

(2) The directors’ report shall state the names of the persons
who, at any time during the accounting period, were directors of the
company, the principal activities of the company and its subsidiaries in
the course of the accounting period and any significant change in those
activities during such period, and a fair review of the development of
the business of the company and its subsidiaries during the accounting
period, and of their position at the end of that period.

(3) The directors’ report shall furthermore comply with the
Sixth Schedule to this Act as regards the disclosure of the matters
mentioned therein.

(4) In the case of default in complying with the provisions
of this section, every person who was a director of the company
immediately before the end of the period for laying annual accounts for
the relevant accounting period shall be liable to a penalty. In proceedings
against a person under this subsection, it shall be a defence for him to
prove that he took all reasonable steps for securing compliance with the
requirements of this section.



178. (1) The directors’ report shall be approved by the board
of directors and dated and signed on behalf of the board by two directors
of the company.

(2) Every copy of the directors’ report which is laid before
the company in general meeting, or which is otherwise circulated,
published or issued, shall state the name of the person who signed it on
behalf of the board.

(3) The copy of the directors’ report which is delivered to
the Registrar shall be signed and dated on behalf of the board by a
director or the company secretary of the company.

(4) If a copy of the directors’ report —

(a) 1s laid before the company, or otherwise circulated,
published or issued, without the report having been signed as
required by this section or without the required statement of the
signatory’s name being included; or

(b) 1s delivered to the Registrar without being signed as
required by this section,

every officer of the company who is in default shall be liable to a penalty.

179. (1) A company’s auditors shall make a report to the
company’s members on all annual accounts of the company of which
copies are to be laid before the company in general meeting during
their tenure of office.

(2) The auditors’ report shall be drawn up in accordance
with International Standards on Auditing and shall state whether in the
auditors’ opinion the annual accounts have been properly prepared in
accordance with this Act, and in particular whether a true and fair view
is given —

(a) 1inthe case of an individual balance sheet, of the state of
affairs of the company as at the end of the accounting period;

(b) in the case of an individual profit and loss account, of
the profit or loss of the company for the accounting period;

(c) 1inthe case of consolidated accounts, of the state of affairs
as at the end of the accounting period, and the profit or loss for the
accounting period, of the undertakings included in the consolidation
as a whole, so far as concerns members of the company.
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(3) The auditors shall consider whether the information
given in the directors’ report for the accounting period for which the
annual accounts are prepared is consistent with those accounts; and if
they are of the opinion that it is not they shall state that fact in their

report.
(4) The auditors’ report shall state the names of the auditors
and shall be signed and dated by them.

(5) Every copy of the auditors’ report which is laid before
the company in general meeting, or which is otherwise circulated,
published or issued, shall state the names of the auditors.

(6) The copy of the auditors’ report which is delivered to
the Registrar shall state the names of the auditors and be signed by
them.

(7) If a copy of the auditors’ report —

(a) 1is laid before the company, or otherwise circulated,
published or issued, without the required statement of the auditors’
names; or

(b) is delivered to the Registrar without the required
statement of the auditors’ names or without being signed as required
by this section,

every officer of the company who is in default shall be liable to a penalty.

(8) References in this section to signature by the auditors
are, where the office of auditor is held by a partnership, to the signature
of an individual partner or partners signing on behalf of the partnership
and authorised to sign on its behalf.

(9) A company's auditors shall, in preparing their report,
carry out such investigations as will enable them to form an opinion as
M) v

(a) whether proper accounting records have been kept by
the company and proper returns adequate for their audit have been
received from branches not visited by them, and

(b) whether the company's individual accounts are in
agreement with the accounting records and returns,

(10) If the auditors are of the opinion that proper accounting
records have not been kept, or that proper returns adequate for their



audit have not been received from branches not visited by them, or if
the company’s individual accounts are not in agreement with the
accounting records and returns, the auditors shall state that fact in their

report.

(11) If the auditors are unable to obtain all the information
and explanations which, to the best of their knowledge and belief, are
necessary for the purpose of their audit, they shall state that fact in their
report.

(12) If the requirements of paragraph (o) of article 31 of
the Third Schedule to this Act are not complied with in the annual
accounts, the auditors shall include in their report, so far as they are
reasonably able to do so, a statement giving the required particulars.

(13) In this section, “International Standards on Auditing”
refers to the standards approved by the Council of the International
Federation of Accounts, established at the International Congress of

Accountants in Munich in 1977 as may be amended from time to time.

180. (1) In the case of every company, a copy of the annual
accounts of a company for the accounting period shall, not less than
fourteen days before the date of the meeting at which they are to be laid

in accordance with the provisions of section 181 of this Act, be sent to
each of the following persons —

(a) every member of the company;
(b) every holder of the company’s debentures; and

(c) all other persons who are entitled to receive notice of
general meetings.

(2) Notwithstanding the provisions of subsection (1) of this
section, copies of the annual accounts shall, unless otherwise provided
in the memorandum or articles, not be required to be sent to a debenture
holder who is not entitled to receive notices of general meetings.

(3) If copies of the annual accounts are sent less than
fourteen days before the date of the meeting, they shall, notwithstanding
that fact, be deemed to have been duly sent if it is so agreed by all the
members entitled to attend the meeting who received them late.

(4) If default is made in complying with subsection (1) of
this section, the company and every officer who is in default shall be
liable to a penalty.
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(5) Any member of the company and any holder of the
company's debentures, whether or not such holder is entitled to have
sent to him copies of the company’s annual accounts, shall be entitled
to be furnished, on demand and without charge, with a copy of the last
annual accounts laid before the company in general meeting.

(6) If, when a person makes a demand for a document with
which he is entitled by this section to be furnished, every officer of the
company who defaults in complying with the demand within seven days
after its making, shall be liable to a penalty, and, for every day during
which the default continues, to a further penalty.

181. (1) In respect of each accounting period of a company
the directors shall lay before the company in general meeting for its
approval copies of the annual accounts of the company for that period.
There shall be annexed to the annual accounts, the auditors’ report as
specified in section 179 of this Act and the directors report as specified
in section 177 of this Act.

(2) The auditors’ report shall be read before the company
in general meeting, and be open to the inspection of any member of the

company.

(3) If default is made in complying with the provisions of
subsection (1) of this section, or if the annual accounts laid before the
company do not comply with the provisions of this Act, every person
who immediately before the end of the period for laying such accounts
was a director of the company shall be liable to a penalty and, for every
day during which the default continues, to a further penalty.

(4) It shall be a defence for a person charged under
subsection (3) of this section to prove that he took all reasonable steps
for securing that the requirements of subsection (1) of this section would
be complied with before the end of the period for laying of annual
accounts, It shall not be a defence to prove that the document or
documents in question were not in fact prepared as required by this Act.

182. (1) The period allowed for laying before and approval by
the company in general meeting of a company’s annual accounts for an
accounting period shall be as provided in this section.

(2) Subject to the following subsections of this section, the
period allowed shall be —

(a) for a private company, ten months after the end of the
relevant accounting reference period; and



(b) for a public company, seven months after the end of
that period.

(3) Ifacompany carries on business, or has interests, outside
Malta and in respect of an accounting period, the directors, before the
end of the period allowed by subsection (2) of this section, give to the
Registrar notice in the prescribed form —

(a) stating that the company so carries on business or has
such interests; and

(b) claiming an extension of the period so allowed by a
further three months,

the period allowed in relation to that accounting peniod shall be so
extended.

(4) Where a company's first accounting period is a period
of more than twelve months from the date of its registration, the period
otherwise allowed for laying before and approval by the company in
general meeting of annual accounts shall be reduced by the number of
days by which the relevant accounting period is longer than twelve
months. However, the period allowed shall not by this provision be
reduced to less than three months after the end of that accounting period.

(5) Where acompany's relevant accounting period has been
shortened due to a change in the accounting reference date, the period
allowed for laying and delivering annual accounts shall be —

(a) the peniod allowed in accordance with subsections (2)
to (4) of this section; or

(b) the period of three months beginning with the date of a
notice given to the Registrar when notice has been given to change
the accounting reference date,

whichever of those periods last expires.
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183. (1) The company directors shall deliver to the Registrar EH'I:“ p':r e

for registration a copy of the company’s annual accounts laid before the
company in general meeting in accordance with section 181 of this Act
together with a copy of the auditors’ report thereon, and the directors’
report accompanying the annual accounts within forty-two days from
the end of the period for laying of annual accounts prescribed by section
182 of this Act.

Registrar.
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(2) Where, in accordance with section 185 of this Act, a
company qualifies to draw up abridged annual accounts relating to an
accounting period, the directors of the company may deliver to the
Registrar abridged annual accounts in respect of that accounting period
and such delivery shall satisfy the company’s obligation under subsection
(1) of this section:

Provided that where the company which qualifies to draw up
abridged annual accounts is an exempt company, it may deliver to the
Registrar only its abridged balance sheet, all the notes to the accounts
relevant for the purposes of that balance sheet and the auditors’ report,
but without the profit and loss account and the directors’ report.

(3) The statements referred to in subsection (10) of section
185 of this Act, shall also be required where, notwithstanding that the
annual accounts have not been drawn up in abridged form, the directors
take advantage of exemptions conferred by subsection (2) of this section
regarding the delivery of the annual accounts in abridged form.

(4) Where the directors of a company propose to take
advantage of the exemptions conferred by subsection (2) of this section,
the auditors shall have the duty to provide the directors with a special
auditors’ report stating whether in their opinion the company is entitled
to those exemptions as claimed in the directors’ statements and whether
the documents to be proposed to be delivered in accordance with this
section are properly prepared:

Provided that the special auditors’ report shall not be required
where the annual accounts of the company, in respect of which the
auditor’s report referred to in section 179 of this Act has been made, are
to be published as drawn up.

(5) The annual accounts delivered shall be accompanied by
the special auditors’ report referred to in subsection (4) of this section,
where required to be drawn up in pursuance of the same subsection.

(6) In the case provided for in subsection (5) of this section
a copy of the auditors’ report prepared under section 179 of this Act
need not be delivered separately but the full text of it shall be reproduced
in the special auditors’ report; and if the auditors’ report prepared under
section 179 of this Act is qualified, there shall be included in the special
auditors’ report any further material necessary to understand the
qualification.

(7) Subsection (4) of section 179 of this Act shall applyto a

special auditors’ report under this section as it applies to a report under
section 179 of this Act.



(8) Where a company, which is a parent company, prepares
consolidated accounts in accordance with the provisions of this Act it
need not include a copy of its profit and loss account with the annual
accounts to be delivered to the Registrar as prescribed in subsection (1)
of this section where the following conditions are fulfilled —

(a) the application of this exemption is disclosed in the notes
to the accounts of the parent company and in the notes to the
consolidated accounts; and

(b) the profit or loss of the parent company, determined in
accordance with the provisions of this Act, shall be shown
separately either on the face of the parent company’s balance sheet
or in the notes to the accounts of the parent company.

(9) If any document comprised in the annual accounts 1s in
a language other than Maltese or English, the company shall annex to
the copy of that delivered document a translation of it into either Maltese
or English, certified to be a correct translation in such manner as may
be prescribed.

(10) Inthe case of default in complying with the provisions
of this section, or where the annual accounts delivered to the Registrar
do not comply with the provisions of this Act, every officer of the
company who is in default shall be liable to a penalty, and, for every
day during which the default continues, to a further penalty. In
proceedings under this subsection it shall not be a defence to prove that

the document or documents in question were not in fact prepared as
required by this Act.

184. (1) Every company shall make a return in the form set
out in the Seventh Schedule to this Act showing the matters therein
specified as at the end of the period for laying of annual accounts
prescribed by section 182 of this Act:

Provided that —

(a) acompany need not make a return under this subsection
either in the year of its registration or, if it is not required by section
128 of this Act to hold an annual general meeting during the
following year, in that year;

(b) where a company has converted any of its shares into
stock and registered the conversion as provided in section 79 of
this Act, the list of past and present members shown in Part 3 of
the Seventh Schedule to this Act, shall state the amount of stock
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held by each of the existing members instead of the amount of
shares and the particulars relating to shares required by that Part;

(c) the return may, in any year, if the return for either of the
two immediately preceding years has given as at the date of that
return the full particulars required by Part 3 of the Seventh Schedule
to this Act, being the list of past and present members, give only
such of the particulars required by that part as relate to persons
ceasing to be or becoming members since the date of the last return
and to shares transferred since that date or to changes as compared
with that date in the amount of stock held by a member.

(2) The annual return, duly completed, shall be signed by
at least one director of the company or the company secretary and
forwarded to the Registrar for registration within forty-two days from
the end of the period for laying of annual accounts prescribed by section
182 of this Act.

(3) If default is made in complying with the provisions of
this section, every officer of the company who is in default shall be
liable to a penalty, and, for every day during which the default continues,
to a further penalty.

185. (1) Companies which on their balance sheet dates do not
exceed the limits of two of the three following criteria:

— balance sheet total: one million one hundred thousand
lir

— turnover: two million two hundred thousand liri;

— average number of employees during the accounting
period: fifty;

shall in this Act be designated as “small companies’ and may, for all
purposes of this Act, draw up abridged balance sheets and abridged
layouts of profit and loss account as specified in subsection (2) of this
section and abridged notes to the accounts as specified in subsection
(3) of this section.

(2) For the purposes of this section, the word
“abridged” —

(a) when used therein in relation to a balance sheet shall
mean an abbreviated version of the balance sheet, showing only



those items to which a letter or Roman number is assigned in the
balance sheet formats shown under Part I of the Third Schedule to
this Act, immediately following paragraph 13, under the heading
“Balance Sheet Formats”, but such version shall, in all other
respects, correspond to the full balance sheet;

(b) when used therein in relation to profit and loss account
layouts shall mean the full profit and loss account with the exception
that the following items can be combined as one item under the
heading “gross profit or loss™ —

(i) items 1, 2, 3 and 6 in Format 1;

(ii) items 1 to 5 in Format 2;
(iii)) itemsA.l, B.1 and B.2 in Format 3; and
(iv) items A.l,A.2 and B.1 to B.4 in Format 4.

The formats herein stated are those shown in Part [ of the
Third Schedule to this Act, immediately following paragraph 13, under
the heading “Profit and Loss Account Formats™.

(3) Companies referred to in subsection (1) of this section
may draw up abridged notes to the accounts omitting the disclosures
prescribed by indents (d) and (j) to (o) of paragraph 31 of Part 11l of the
Third Schedule to this Act. The notes to the accounts shall however
disclose the information specified in indent (j) of the said paragraph 31
in total for all the items concerned.

(4) Where on its balance sheet date other than its first
balance sheet date, a company exceeds or ceases to exceed the limits of
two of the three criteria indicated in subsection (1) of this section, that
fact shall affect the application of the derogation provided for in that
subsection only if it occurs in two consecutive accounting periods.

(5) The balance sheet total referred to in this section shall
consist of the assets in A to E in the layout in Format 1 of the Balance
Sheet Formats contained in Part | of the Third Schedule to this Act,
immediately following paragraph 13, or those in A to E in the layout in
Format 2 of the Balance Sheet Formats contained in the said Part of the
same Schedule.

(6) A parent company shall not be treated as qualifying as a
small company in relation to an accounting period unless the group of
which it is parent qualifies as a small group. A group qualifies as a
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small group in relation to an accounting period if it does not exceed the
limits of two of the three following criteria:

— aggregate balance sheet total: one million one hundred
thousand liri net or one million three hundred and twenty thousand
liri gross;

— aggregate turnover: two million two hundred thousand
liri net or two million six hundred and forty thousand liri gross;

— aggregate number of employees: fifty.

(7) The provisions of subsection (4) shall apply to parent
companies as though the reference to company were a reference to parent
company.

(8) The aggregate figures shall be ascertained by aggregating
the relevant figures determined in accordance with subsections (1) and
(6) of this section. In relation to the aggregate figures for turnover and
balance sheet total, “net” means with the set-offs and other adjustments
required for the preparation of consolidated accounts and “gross™ means
without those set-offs and other adjustments; and a company may satisfy
the relevant requirements on the basis of either the net or the gross
figure.

(9) The figures for each subsidiary undertaking shall be
those included in its individual accounts for the relevant accounting
period, that is —

(a) 1f its accounting period ends with that of the parent
company, that accounting period; and

(b) if not, its accounting period ending last before the end
of the accounting period of the parent company.

If such figures cannot be obtained without disproportionate
expense or undue delay, the latest available figures shall be taken.

(10) Where the directors of a company take advantage of
the exemptions conferred by this scction, the company’s abridged
balance sheet shall contain:-

(a) a statement that advantage is taken of the exemptions
conferred by this section, and



(b) a statement of the grounds on which, in the directors’
opinion, the company is entitled to those exemptions.

(11) The statements referred to in subsection (10) of this
section shall appear in the abridged balance sheet immediately above
the signature required by subsection (1) of section 176 of this Act.

(12) In determining the average number of employees
during the accounting period, for the purposes of this section —

(a) inrelation to whole-time employees, the average number
of employees shall be that established on the basis of the following
formula:

— the aggregate number of full weeks worked during
the accounting period by all the whole-time employees of the
company divided by the number of full weeks comprised in
that period, rounded off to the nearest number; and

(b) in relation to part-time employees, the average number
of employees shall be that established on the basis of the following
formula:

— the aggregate number of hours worked during the
accounting period by all the part-time employees of the
company divided by the number of full weeks comprised in
that period and again divided by forty, rounded off to the
nearest number.

186. (1) The share capital of a company may be denominated
in any currency which is a convertible currency within the meaning
assigned to it by the Central Bank of Malta Act, and, for the purposes of
this Chapter, ECU shall be a convertible currency.

(2) A company may by extraordinary resolution change the
currency in which its share capital is expressed, and for this purpose the
conversion rules set out in the Eighth Schedule to this Act shall apply in

respect of any company other than an investment company with variable
share capital.

(3) For the purposes of applying the provisions of this Act
relating to minimum share capital, share capital expressed in a currency
other than lin shall be calculated on the basis of the liri equivalent at
the date of —
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(a) the registration of the memorandum, in the case of
formation of a company; or

(b) the registration of the extraordinary resolution, in the
case referred to in subsection (2) of this section; or

(c) the registration of the extraordinary resolution effecting
areduction of the issued share capital, in the case where a company
reduces its issued share capital.

(4) Without prejudice to the provisions of section 83 of this
Act, a copy of the extraordinary resolution referred to in subsection (2)
of this section shall be delivered to the Registrar for registration and
shall not be effective until it is so registered.

(5) The exchange rate to be used shall be the average of the
buying and selling rates prevailing at the date of registration referred to
in subsection (3) of this section, as the case may be.

(6) Aninvestment company with variable share capital may
only change the currency in which its share capital is expressed by
complying with such conversion rules as may be prescribed by the
Minister under section 188 of this Act.

187. (1) A company shall draw up its annual accounts in the
same currency as that of its share capital.

(2) Where the annual accounts of a company are drawn up
in a currency other than liri. there shall be stated on the balance sheet of
the company the exchange rate between the currency used and liri on
the balance sheet date and such rate shall be the official closing middle
rate issued by the Central Bank of Malta for that date.

(3) For the purposes of applying any provision of this Act
which sets a threshold by reference to an amount in liri in the annual
accounts of a company, such amount as stated in a foreign currency in
the company’s annual accounts shall be converted into liri by using the
exchange rate referred to in subsection (2) of this section.

(4) Annual accounts shall be published in the currency in
which they are drawn up. They may also be published in both the
currency in which they are drawn up and in ECU. The conversion into
ECU shall be made by using the exchange rate between the currency
used and the ECU on the balance sheet date, and such rate shall be the
official closing middle rate issued by the Central Bank of Malta. This
rate shall be disclosed in the notes to the accounts.
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188. For the purposes of this Chapter, the Minister may by order Power of Minister
make regulations which — :m accounting
Tequirements.
(a) add to the classes of documents required to be prepared,
laid before the company in general meeting or delivered to the

Registrar,

(b) restrict the categories of companies which have the
benefit of any exemption, exception or special provision;

(c) require additional matter to be included in a document
of any class,

(d) otherwise render the accounting requirements of this Act
more Onerous;

(e) in derogation of the provisions of section 187 of this
Act, permit a company to draw up its annual accounts in a different
currency from that of its share capital, regulate the manner and the
conditions as may be considered appropriate for this purpose, and
make provision in the Eighth Schedule to this Act for the application
of the said Schedule, with such variations as may be specified, in
relation to such a company; or

(f) prescribe conversion rules applicable on a change in the
currency in which the share capital of an investment company with
variable share capital is expressed.

189. (1) Regulations made under section 188 of this Act Consequential
provisions o
may — section 188

(a) make different provision for different cases; and

(b) repeal and re-issue provisions of any regulation with
modifications of form or arrangement, whether or not they are
modified in substance.

(2) Regulations made under section 188 of this Act may
contain such transitional and other supplementary and incidental
provisions as appear to the Minister to be appropriate,

190. (1) If— Court order to make
good (ailure 1o lay

(a) in respect of a company’s accounting period any of the o deliver accounts.
requirements of subsection (1) of section 182 of this Act has not
been complied with before the end of the period prescribed by that
section; and
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(b) the directors of the company fail to make good the default
within fourteen days after the service of a notice on them requiring
compliance,

the Court may, on application by any member or creditor of the company,
or by the Registrar, make an order directing the directors, or any of
them, to make good the default within such time as may be specified in
the order.

(2) The Court's order may provide that all costs of and
incidental to the application shall be borne by the directors.

(3) Nothing in this section shall prejudice the provisions of
this Act relating to penalties for non-compliance.

191. (1) Where all the partners of a partnership en nom collectif
or where all the partners having unlimited liability of a partnership en
commandite the capital of which is not divided into shares are themselves
partnerships en commandite the capital of which is divided into shares,
the provisions of Chapter IX and of this Chapter of this Title shall, in so
far as they are applicable, apply to such a partnership.

(2) The provisions of subsection (1) of this section shall
also apply where all the partners of a partnership en nom collectif or
where all the partners having unlimited liability of a partnership en
commandite the capital of which is not divided into shares are themselves
companies, or are partnerships or firms constituted or incorporated
outside Malta which are of a type which is comparable to that of a
company or that of a partnership en commandite the capital of which is
divided into shares as regulated by this Act.

(3) Where all the partners of a partnership en nom collectif
or where all the partners having unlimited liability of a partnership en
commandite the capital of which is not divided into shares are themselves
companies or are partnerships en commandite the capital of which is
divided into shares, or are commercial partnerships to which subsection
(1) or subsection (2) of this section applies, the provisions of Chapter
IX and of this Chapter of this Title shall, in so far as applicable, apply to
such a partnership.

Chapter XI — Distribution of Profits and Assets

192. (1) A company shall not make a distribution except out
of profits available for the purpose.



(2) For the purposes of this Chapter, “distribution” means
every description of distribution of a company’s assets to its members,
whether in cash or otherwise, except distribution by way of —

(a) an issue of shares as fully or partly paid bonus shares;

(b) the redemption or purchase of any of the company’s own
shares out of capital, including the proceeds of any fresh issue of
shares, or out of undistributable reserves as stipulated in subsection
(3) of section 193 of this Act;

(c) thereduction of the issued share capital by extinguishing
or reducing the liability of any of the members on any of the
company’s shares in respect of issued share capital not paid up, or
by paying off paid up issued share capital; and

(d) a distribution of assets to members of the company on
its winding up.

(3) For the purposes of this Chapter, a company’s profits available
for distribution shall be its accumulated, realised profits, so far as not
previously utilised by distribution or capitalisation, less its accumulated,
realised losses, so far as not previously written off in a reduction or
reorganisation of issued share capital duly made. The provisions of this

subsection shall be subject to the provisions of sections 194 and 195 of
this Act.

(4) A company shall not apply an unrealised profit in paying
up debentures, or any amounts unpaid on its 1ssued share capital.

(5) Where the directors of a company are, after making all
reasonable enquiries, unable to determine whether a particular profit
made before the 1st January, 1995 is realised or unrealised, they may
treat the profit as realised; and where after making such enquiries they
are unable to determine whether a particular loss so made is realised or
unrealised, they may treat the loss as unrealised.

193. (1) A public company may only make a distribution at
any time —

(a) if at that timne the amount of its net assets is not less than
the aggregate of its called-up issued share capital and
undistributable reserves; and

(b) 1if, and to the extent that, the distribution does not reduce
the amount of those assets to less than that aggregate.

A 1653

Distributions by
public companies.



A 1654

Other distributions
by investment
companies with
fixed share capital.

The provisions of this subsection shall be subject to the
provisions of sections 194 and 195 of this Act.

(2) In subsection (1) of this section, “net assets” means the
aggregate of the company’s assets less the aggregate of its liabilities.
“Liabilities” include any amount retained as reasonably necessary for
the purpose of providing for any liability or loss which is either likely
to be incurred or certain to be incurred but uncertain as to amount or as
to the date on which it will arise.

(3) A company’s undistributable reserves are —
(a) the share premium account;
(b) the capital redemption reserve,

(c) the amount by which the company’s accumulated,
unrealised profits, so far as not previously utilised by capitalization
of a description to which this paragraph applies, exceed its
accumulated, unrealised losses, so far as not previously written
off in a reduction or reorganisation of capital duly made; and

(d) any other reserve which the company is prohibited from
distributing by any legislation or by its memorandum or articles,
and paragraph (c) of this subsection shall apply to every description
of capitalization except a transfer of profits of the company to its
capital redemption reserve on or after 1st January, 1995.

(4) A public company shall not include any uncalled issued
share capital as an asset in any accounts relevant for the purposes of
this section.

194. (1) Subject to the following provisions of this section, an
investment company with fixed share capital may also make a
distribution at any time out of its accumulated, realised revenue profits,
so far as not previously utilised by a distribution or capitalisation, less
its accumulated revenue losses, whether realised or unrealised, so far
as not previously written off in a reduction or reorganisation of capital
duly made —

(a) if at that ime the amount of its assets is at least equal to
one and a half times the aggregate of its liabilities, and

(b) if, and to the extent that, the distribution does not reduce
that amount to less than one and a half times that aggregate.



(2) In paragraph (a) of subsection (1) of this section,
“liabilities” includes any provision for liabilities or charges within the
meaning of paragraph 7 of the Third Schedule to this Act.

(3) An investment company with fixed share capital shall
not include any uncalled issued share capital as an asset in any accounts
relevant for the purposes of this section.

(4) An investment company with fixed share capital may
not make a distribution by virtue of subsection (1) of this section
unless —

(a) its shares are listed on the Malta Stock Exchange; and
(b) during the relevant period it has not —
(i) distributed any of its capital profits, or

(ii) applied any unrealised profits or any capital profits,
realised or unrealised, in paying up debentures or amounts
unpaid on its issued share capital.

(5) The “relevant period” under subsection (4) of this section
shall be the period beginning with —

(a) the first day of the accounting period immediately
preceding that in which the proposed distribution is to be made; or

(b) where the distribution is to be made in the company’s
first accounting period, the first day of that penod,

and ending with the date of the distnbution.

(6) “Investment company with fixed share capital” means
a public company which complies with the following requirements:

(a) the business of the company consists of investing its
funds mainly in securities, with the aim of spreading investment
risk and giving members of the company the benefit of the results
of the management of its funds;

(b) none of the company’s holdings in companies other than
those which are, for the time being, in investment companies with
fixed share capital, represents more than fifteen per cent by value
of the investing company’s investments;
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(¢) distribution of the company’s capital profits is prohibited
by its memorandum or articles; and

(d) the company has not retained, otherwise than in
compliance with this Chapter, in respect of any accounting period,
more than fifteen per cent of the income it derives from securities.

Extension of section 195. (1) The Minister may make regulations extending the
oty provisions of section 194 of this Act, with or without modifications, to
investment companies with variable share capital or to other companies
whose principal business consists of investing their funds in securities,
land or other assets with the aim of spreading investment risk and giving

their members the benefit of the results of the management of the assets.

(2) Regulations made under this section may make different
provision for different categories of companies and may contain such
transitional and supplemental provisions as the Minister considers

necessary.

Treatment of 196. (1) Subject to the following provisions of this section,
development costs. ’ =
where development costs are shown as an asset in a company’s annual
accounts, any amount shown in respect of those costs is to be treated —

(a) wunder section 192 of this Act, as a realised loss; and
(b) under section 194 of this Act, as a realised revenue loss.

(2) The provisions of subsection (1) of this section shall
not apply —

(a) to any part of that amount representing an unrealised
profit made on revaluation of those costs; and —

(b) where:—

(i) there are special circumstances in the company’s
case justifying the directors in deciding that the amount there
mentioned is not to be treated as required by subsection (1)
of this section, and

(11) the provision in the notes to the accounts required
by paragraph 18 of the Third Schedule to this Act states that
the amount is not to be so treated and explains the
circumstances relied upon to justify the decision of the
directors to that effect.
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197. (1) The provisions of this section and of sections 198 to Distribution o be

justified by

203 of this Act shall apply for determining the question whether a reference to
distribution may be made by a company without contravening sections m:’

192, 193, or 194 of this Act.

(2) The amount of a distribution which may be made shall
be determined by reference to the following items as stated in the
company’s accounts —

(a) profits, losses, assets and liabilities;

(b) provisions of any of the kinds mentioned in the Third
Schedule to this Act in paragraphs 7, 16 and 17 and these paragraphs
as applied by paragraph 28 of the said Third Schedule; and

(c) share capital and reserves, including undistributable
reserves.

(3) The company's accounts which are relevant for the
purposes of this section shall be its last annual accounts, that is to say
those which were laid in respect of the last preceding accounting period
in respect of which accounts so prepared were laid:

Provided that in the following two cases —

(a) where the distribution would be found to contravene the
relevant section in this Chapter if reference were made only to the
company's last annual accounts; or

(b) where the distribution is proposed to be declared during
the company’s first accounting period, or before any annual
accounts are laid in respect of that period,

the accounts relevant under this section, called “interim accounts™ in
the first case, and “initial accounts™ in the second, shall be those
necessary to enable a reasonable judgment to be made as to the amounts
of the items mentioned in subsection (2) of this section.

(4) The relevant section of this Chapter is treated as
contravened in the case of a distribution unless the requirements laid
down in this section and in the following three sections, as and where
applicable, in respect of the relevant accounts are complied with in
relation to that distribution.

198. (1) If the company's last annual accounts constitute the
only accounts relevant under section 197 of this Act, the requirements
laid down in this section shall apply in regard to such accounts.

Reguirements for
last annual
accounts



(2) The accounts shall have been properly prepared in
accordance with the provisions of this Act, or have been so prepared
subject only to matters which are not material for determining, by
reference to items mentioned in subsection (2) of section 197 of this
Act, whether the distribution would contravene the relevant section of
this Chapter.

(3)  Without prejudice to the provisions of subsection (2) of
this section —

(a) so much of the accounts as consists of a balance sheet
shall give a true and fair view of the state of the company’s affairs
as at the balance sheet date; and

(b) so much of the accounts as consists of a profit and loss
account shall give a true and fair view of the company'’s profit or
loss for the period in respect of which the accounts were prepared.

(4) The auditors shall have made their report on the accounts,
and subsection (5) of this section shall apply if the report is not a report
without qualification to the effect that in the auditors’ opinion the
accounts have been properly prepared in accordance with the provisions
of this Act.

(5) The auditors shall, in the case referred to in subsection
(4) of this section, have stated in writing, either at the time of their
report or subsequently, whether in their opinion, the matter in respect
of which their report is qualified is material for determining, by reference
to items mentioned in subsection (2) of section 197 of this Act, whether
the distribution would contravene the relevant section, and a copy of
the statement shall have been laid before the company in general meeting.

(6) A statement under subsection (5) of this section shall
suffice for purposes of a particular distribution not only if it relates to a
distribution which has been proposed but also if it relates to distributions
of any description which include that particular distribution,
notwithstanding that at the time of the statement it had not been proposed.

Requirements for 199. (1) The provisions of this section shall constitute the
INETIM aCcOunts. . . - "
requirements in respect of interim accounts prepared for a proposed
distribution by a public company.

(2) The accounts shall have been properly prepared, or shall
have been so prepared subject only to matters which are not material
for determining, by reference to items mentioned in subsection (2) of
section 197 of this Act, whether the proposed distribution would
contravene the relevant section of this Chapter.



(3) “Properly prepared” shall mean that the accounts shall
comply with this Act with such modifications as are necessary because
the accounts are prepared otherwise than in respect of an accounting
period and any balance sheet comprised in the accounts shall have been
signed in accordance with section 176 of this Act.

(4) Without prejudice to the provisions of subsection (3) of
this section —

(a) so much of the accounts as consists of a balance sheet
shall give a true and fair view of the state of the company’s affairs
as at the balance sheet date; and

(b) so much of the accounts as consists of a profit and loss
account shall give a true and fair view of the company’s profit or
loss for the period in respect of which the accounts were prepared.

(5) A copy of the accounts shall have been delivered to the
Registrar,

(6) If the accounts are in a language other than English or
Maltese, a translation into English or Maltese of the accounts, certified
to be a correct translation in such manner as may be prescribed, shall
also have been delivered to the Registrar.

200. (1) The provisions of this section shall constitute the
requirements in respect of initial accounts prepared for a proposed
distribution by a public company.

(2) The accounts shall have been properly prepared, or they
shall have been so prepared subject only to matters which are not material
for determining, by reference to items mentioned in subsection (2) of
section 197 of this Act, whether the proposed distribution would
contravene the relevant section of this Chapter.

(3) Subsections (3) and (4) of section 199 of this Act shall
apply as respects the meaning of “properly prepared”.

(4) The company’s auditors shall have made a report stating
whether, in their opinion, the accounts have been properly prepared,
and subsection (5) of this section shall apply if their report is a qualified
report, that is to say it is not a report without qualification to the effect
that in the auditors’ opinion the accounts have been so prepared.

(5) The auditors shall in the case referred to in subsection
(4) of this section also have stated in writing, whether, in their opinion,
the matter in respect of which their report is qualified is material for
determining, by reference to items mentioned in subsection (2) of section
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197 of this Act, whether the distribution would contravene the relevant
section of this Chapter.

(6) A copy of the accounts, of the auditors’ report under
subsection (4) of this section and of the auditors’ statement, if any,
under subsection (5) of this section shall have been delivered to the
Registrar.

(7) If the accounts are, or the auditors’ report under
subsection (4) of this section or their statement, if any, under subsection
(5) of this section, is in a language other than Maltese or English, a
translation into English or Maltese of the accounts, the report or the
statement, as the case may be, certified to be a correct translation in
such manner as may be prescribed, shall also have been delivered to the
Registrar.

201. For the purpose of determining, by reference to particular
accounts, whether a proposed distribution may be made by a company,
section 197 of this Act shall have effect, in a case where one or more
distributions have already been made in pursuance of determinations
made by reference to those same accounts, as if the amount of the

proposed distribution was increased by the amount of the distributions
s0 made.

202. For the purposes of sections 192 and 193 of this Act, a
provision of any kind mentioned in the Third Schedule to this Act in
sub-paragraph (1) of paragraph 7 and paragraphs 16 and 17 including
these paragraphs as applied by paragraph 28 of the said Third Schedule,
shall be treated as a realised loss.

203. Where a company makes a distribution of, or including, a
non-cash asset, and any part of the amount at which that asset is stated
in the accounts relevant for the purposes of the distribution in accordance
with sections 197 to 202 of this Act represents an unrealised profit, that
profit is to be treated as a realised profit —

(a) for the purpose of determining the lawfulness of the
distribution in accordance with this Chapter, whether before or
after the distribution takes place; and

(b) forthe purpose of paragraph 14 (c) (i) and sub-paragraph
(3) of paragraph 30 of the Third Schedule to this Act in relation to
anything done with a view to or in connection with the making of
that distribution.

204. Where a distribution, or part of a distribution, made by a
company to one of its members is made in contravention of this Chapter



and, at the time of the distribution, that member knows or has reasonable
grounds for believing that it is so made, he shall be liable to repay it, or
that part of it, as the case may be, to the company or, in the case of a
distribution made otherwise than in cash, to pay the company a sum
equal to the value of the distribution, or of the part of the distribution, at
that time.

205. The provisions of section 204 of this Act shall apply without
prejudice to any obligation imposed apart from that section on a member
of a company to repay a distribution unlawfully made to him.

206. Where immediately before 1st January, 1995 a company
was authorised by a provision of its articles to apply its unrealised profits
in paying up in full or in part unissued shares to be allotted to members
of the company as fully or partly paid bonus shares, that provision shall
continue, subject to any alteration of the articles, as authority for those
profits to be so applied after that date.

207. (1) The provisions of this section shall have effect for the
interpretation of this Chapter.

(2) “Capitalisation”, in relation to a company’s profits, shall
mean any of the following operations, whenever carried out —

(a) the application of the profits to wholly or partly pay up
unissued shares in the company to be allotted to members of the
company as fully or partly paid bonus shares, or

(b) the transfer of the profits to the capital redemption
reserve.

(3) References in this Chapter to profits and losses of any
description shall be, respectively, to profits and losses of that description
made at any time and, except where the context otherwise requires,
shall be, respectively, to revenue and capital profits and revenue and
capital losses.

208. The provisions of this Chapter shall be without prejudice to
any other provision of law, or any provision of a company’s
memorandum or articles, restricting the sums out of which, or the cases
in which, a distribution may be made.

Chapter XII — Private Company
209. (1) A private company is a company which, besides

fulfilling the requirements of this Act for it to hold the status of a private
company, is one which, by its memorandum or articles —
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(a) restricts the right to transfer its shares; and
(b) limits the number of its members to fifty; and

(c) prohibits any invitation to the public to subscribe for
any shares or debentures of the company.

(2) A pnivate company shall not —

(a) offer to the public, whether for cash or otherwise, any
shares in or debentures of the company; or

(b) allot or agree to allot, whether for cash or otherwise,
any shares in or debentures of the company with a view to all or
any of those shares or debentures being offered for sale to the public,

within the meaning given to that expression by section 89 of this
Act,

(3) Where a private company contravenes the provisions
of subsection (2) of this section, every officer thereof who is in default

shall be liable to a penalty.

210. Subject to the provisions of this Act, in the case of a private
company, a resolution in writing signed by all the members for the time
being entitled to receive notice of and to attend and vote at the general
meetings shall be as valid and effective as if the same had been passed
at a general meeting of the company duly convened and held. Annual
general meetings of the company may be held in accordance with this
section:

Provided that a resolution in writing as aforesaid shall be void if it
purports to remove a director or an auditor before the expiration of his
term of office, or otherwise purports to deprive the auditors of the right
granted to them by virtue of the provisions of section 155 of this Act.

211. (1) A pnvate company shall have the status of an exempt

company if the conditions mentioned in subsection (2) of this section
are contained in its memorandum or articles.

(2) The conditions required by subsection (1) of this section
(a) that the number of persons holding debentures of the
company is not more than fifty; and

(b) that no body corporate is the holder of, or has any interest
in, any shares or debentures of the company or is a director of the



company, and neither the company nor any of the directors is party
to an arrangement whereby the policy of the company is capable
of being determined by persons other than the directors, members
or debenture holders thereof.

(3) For the purposes of this section —

(a) shares held by an exempt company shall not disqualify
a company from being also exempt if, taking all the following
companies together, that is to say —
(i) the exempt company in question (hereinafter
referred to as the “relevant company™);

(i1) any company holding shares to which this
paragraph has to be applied in determining the relevant
company's right to be exempt as aforesaid; and

(ili) any further company taken into account for the
purposes of this paragraph in determining the right to be so
exempted of any company holding any such shares as
aforesaid,

the total number of persons holding shares in those companies is
not more than fifty, the companies themselves being disregarded;
and

(b) any interest of the relevant company itself in any of its
shares or debentures shall be disregarded.

(4) Companies referred to in subsection (1) of this section
shall be exempt from the requirements of subsection (7) of section 138
and paragraph (a) of subsection (1) of section 144 of this Act; and the
proviso to subsection (2) of section 183 of this Act shall apply.

(5) A sole director of an exempt company shall be entitled
to hold office as a company secretary thereof during his directorship.

(6) Where an exempt company has only one director, any
requirement of this Act that two directors of a company shall act, shall
be interpreted in relation to the exempt company as requiring one director
to act.

212. (1) A company referred to in subsection (1) of section
211 of this Act may have a single member notwithstanding the provisions
of subsection (1) of section 72 of this Act or of any other provision of
this Act, where the objects of such a company specify which activity of

Single memhbes
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the company shall be its main trading activity and the business of the
company shall consist principally of that activity.

(2) The provisions of sub-paragraph (i) of paragraph (b) of
subsection (2) of section 214 of this Act shall not apply to companies
falling within the terms of this section.

(3) A company may have a single member upon registration
or it may become a single member company through the acquisition of
all its shares by one person, provided that such a company complies
with the provisions laid down in subsection (1) of this section.

(4) When a company becomes a single member company
through the acquisition of all its shares by one person, the company
shall, within fourteen days, deliver to the Registrar for registration a
notice:—

(a) specifying the fact that it has become a single member

company and stating the name and residence of that single member;
and

(b) confirming compliance with the provisions laid down
in subsection (1) of this section.

Such notice shall be deemed to satisfy the requirements of
subsection (3) of section 120 of this Act.

(5) Where a person becomes a single member as a result of
acquiring shares in the company causa mortis, such fact shall be stated
in the notice referred to in subsection (4) of this section and such notice
shall be deemed to satisfy the requirements of subsection (3) of section
120 of this Act.

(6) If default is made in complying with subsections (4),
(5) and (10) of this section, every officer of the company who is in
default shall be liable to a penalty, and, for every day during which the
default continues, to a further penalty.

(7) The single member shall exercise the powers of the
general meeting of the company and the decisions taken by him in this
capacity shall be recorded as minutes of the general meeting and the
provisions of this Act regulating general meetings shall be construed
accordingly. The decisions referred to in this subsection shall be deemed
to be resolutions of the company for the purposes of the application of
the provisions of this Act:



Provided that the provisions of this subsection shall not
prejudice the rights of the auditors of the company under the provisions
of section 155 of this Act, and the rights granted to persons as are, by
the articles of the company, entitled to receive notices of, attend and be
heard at general meetings of the company.

(8) The single member shall record in wniting all agreements
between him and the company as represented by him in a minute book
kept by the company specifically for the purpose.

(9) If default is made in complying with the provisions of
subsection (8) of this section, the single member shall be liable to a
penalty.

(10) When a company ceases to be a single member
company, it shall, within fourteen days, deliver to the Registrar for
registration a notice specifying the fact that it is no longer a single
member company and the provisions of this section shall not apply to
such company from the date it has ceased to be a single member

company.

213. (1) A private company may change its status to a public
company by altering its memorandum or articles and incorporating in
such alteration all those changes required by the provisions of this Act
for a company to hold the status of a public company, including the
removal of the restrictions resulting by virtue of the provisions of section
209 of this Act which conflict with the status of a public company.

(2) The alteration referred to in subsection (1) of this section
shall not take effect unless and until it is registered and the provisions
of subsection (2) of section 79 of this Act shall apply thereto.

(3) The Registrar shall, upon the registration referred to in
subsection (2) of this section, enter in the register the fact of such change
as referred to in subsection (1) of this section and he shall issue a
certificate of registration altered to reflect that change.

(4) A public company may change its status to a private
company if, after having effected compliance with the restrictions
resulting by virtue of the provisions of section 209 of this Act, it alters
its memorandum or articles, incorporating in such alteration all those
changes required by the provisions of this Act for a company to hold
the status of a private company, including the introduction of the

restrictions resulting by virtue of the provisions of section 209 of this
Act.

Change of status of
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(5) The alteration referred to in subsection (4) of this section
shall not take effect unless and until that alteration, accompanied by a
declaration made by the directors of the company that the company is
effectively in compliance with the provisions of section 209 of this Act,
is registered, and the provisions of subsection (2) of section 79 of this
Act shall apply thereto.

(6) The Registrar shall, upon the registration referred to in
subsection (5) of this section, enter in the register the fact of such change
as referred to in subsection (4) of this section and he shall issue a
certificate of registration altered to reflect that change.

(7) A private company may change its status to an exempt
company if, after having effected compliance with the conditions laid
down in section 211 of this Act, it alters its memorandum or articles by
incorporating therein all the said conditions.

(8) The alteration referred to in subsection (7) of this section
shall not take effect unless and until that alteration, accompanied by a
declaration made by the directors of the company that the company is
effectively in compliance with the provisions of section 211 of this Act,
is registered, and the provisions of subsection (2) of section 79 of this
Act shall apply thereto.

(9) An exempt company which resolves not to continue
fulfilling any of the conditions of section 211 of this Act, shall change
its status to a private company by altering its memorandum or articles
to remove any such conditions.

(10) The alteration referred to in subsection (9) of this
section shall not take effect unless and until it is registered and the
provisions of subsection (2) of section 79 of this Act shall apply thereto.

(11) Where a private company changes its status to a public
company in accordance with the provisions of this section, the company
shall, in addition to the documents referred to in subsection (2) of this
section, deliver to the Registrar for registration:—

(a) acopy of abalance sheet prepared as at a date being not
more than four months before the date of the registration of the
alteration referred to in subsection (1) of this section, together with
a report of the company’s auditors in relation to that balance sheet;
and

(b) a written statement by the company’s auditors that in
their opinion the balance sheet shows that at the balance sheet date



the amount of the company’s net assets was not less than the
aggregate of its called up issued share capital and undistributable
reserves; and

(¢c) a declaration by any director of the company that
between the balance sheet date and the date of delivery of the
alteration to the Registrar for registration, there has been no change
in the company’s financial position that has resulted in the amount
of its net assets becoming less than the aggregate of its called up
issued share capital and undistributable reserves.

In this subsection, “net assets” shall have the same meaning
assigned to it under subsection (2) of section 193 of this Act.

(12) A private company which proceeds to change its status
to a public company in accordance with the provisions of this section
shall not allot or propose to allot shares for a consideration otherwise
than in cash at any time between the date of the balance sheet and the
date of delivery of the alteration referred to in subsection (11) of this
section,

(13) Where a public company changes its status to a private
company in accordance with the provisions of this section, it shall be
required to redeem the shares held by the dissenting members, if they
so request, on such terms as may be agreed or as the Court, on a demand
of either the company or the dissenting members, thinks fit to order.

TITLE Il — DISSOLUTION AND CONSEQUENTIAL
WINDING UP OF COMPANIES

214. (1) A company shall be dissolved and consequently wound
up in the following cases —

(a) the company has by extraordinary resolution resolved
that the company be dissolved and consequently wound up by the
Court;

(b) the company has by extraordinary resolution resolved
that the company be dissolved and consequently wound up
voluntarily.

(2) In addition to the modes of dissolution referred to in
subsection (1) of this section —
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(a) acompany may be dissolved and wound up by the Court
in the following cases —

(1) if the business of the company is suspended for an
uninterrupted period of twelve months;

(ii) the company is unable to pay its debts; and

(b) a company shall be dissolved by the Court in the
following cases —

(i) the number of members of the company is reduced
to below two and remains so reduced for more than six
months:

Provided that this paragraph shall not apply to single
member companies specified in subsection (3) of section 212
of this Act;

(i1) the number of directors is reduced to below the
minimum prescribed by section 137 of this Act and remains
so reduced for more than six months;

(iii) the Court is of the opinion that there are grounds
of sufficient gravity to warrant the dissolution and consequent
winding up of the company;

(iv) when the period, if any, fixed for the duration of
the company by the memorandum or articles expires, or the
event occurs, if any, on the occurrence of which the
memorandum or articles provide that the company is to be
wound up, and the company in general meeting has not before
such expiry or event passed a resolution to be wound up
voluntarly.

(3) In the cases of dissolution falling within paragraph (b)
of subsection (2) of this section, the Court shall, at its discretion,
determine whether the company shall be wound up by the Court or
voluntarily:

Provided that for the purposes of subparagraphs (ii) and (iv)
of the said paragraph (b), the Court at its discretion and upon good
cause being shown may, and for the purposes of subparagraph (i) of the
same paragraph, the Court shall, before ordering the dissolution of the
company, allow a period of time not exceeding thirty days, within which



the company may remedy the default and upon proof being submitted
to it that any such default has been remedied, the Court shall not order
the company’s dissolution.

(4) Where a company continues carrying on business
without having at least two members beyond the period of six months
referred to in subparagraph (i) of paragraph (b) of subsection (2) of this
section, the sole remaining member of the company shall be held
unlimitedly and jointly and severally liable with the company for all
the obligations contracted by the company for the whole period from
the lapse of the six months until the dissolution of the company or until
such time as the default is remedied by the company in accordance
with the proviso to subsection (3) of this section.

(5) For the purposes of sub-paragraph (11) of paragraph (a)
of subsection (2) of this section, a company shall be deemed to be unable
to pay its debts —

(a) if a debt due by the company has remained unsatisfied
in whole or in part after twenty-four weeks from the enforcement
of an executive title against the company by any of the executive
acts specified in section 273 of the Code of Organisation and Civil
Procedure; or

(b) ifit is proved to the satisfaction of the Court that the
company is unable to pay its debts, account being taken also of
contingent and prospective liabilities of the company.

(6) Where a company has passed a resolution in accordance
with paragraph (a) of subsection (1) of this section, it shall be required
to give the notice specified in subsection (1) of section 265 of this Act
and subsection (2) thereof shall apply.

(7) For the purposes of this Title, a company shall be wound
up by the Court if it is wound up in accordance with the provisions of
Sub-Title 1 of this Title; and a company shall be wound up voluntarily
if it is wound up in accordance with the provisions of Sub-Title II of
this Title.

215. The term “contributory” means every person liable to
contribute to the assets of a company in the event of its dissolution, and
the provisions of sections 216 and 217 of this Act shall apply for
determining the persons so liable:

Provided that a reference in a company's memorandum or
articles to a contributory shall not, unless the context otherwise requires,

include a person who is a contributory only by virtue of section 217 of
this Act,
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216. In the winding up of a company every present and past
member shall be liable to contribute to the assets of the company to an
amount sufficient for payment of its debts and liabilities, and the costs,
charges and expenses of the winding up, and for the adjustment of rights
of the contributories among themselves, subject to the following
qualifications —

(a) no contributions shall be required from any member
exceeding the amount, if any, unpaid on the shares in respect of
which he is liable as a present or past member;

(b) apast member shall not be liable to contribute in any of
the following cases—

(i) if he has ceased to be a member for at least one
year before the dissolution of the company;

(ii) in respect of any debt or liability contracted after
he has ceased to be a member;

(iii)) unless it appears to the Court that the existing
members are unable to satisfy the contributions required to
be made by them in pursuance of this Act;

(c) asum due to any member of a company, as a member,
by way of dividends, profits or otherwise shall not be deemed to
be a debt of the company payable to that member in the case of
competition between himself and any other creditor not being a
member of the company, but any such sum may be taken into
account for the purpose of the final adjustment of the rights of the
contributories among themselves.

217. (1) The provisions of this section shall apply where,
following its dissolution, a company —

(a) has made a payment out of capital in respect of the
redemption or purchase of any of its own shares, which payment
is referred to in the following provisions of this section as “the
relevant payment”; and

(b) the aggregate amount of the company’s assets and the
amounts paid by way of contribution to its assets, apart from the
provisions of this section, is not sufficient for payment of its debts
and liabilities, and the expenses of the winding up.

(2) Where the dissolution has occurred within twelve
months of the date on which the relevant payment was made, then —



(a) the person from whom the shares were redeemed or
purchased, and

(b) the directors who authorised the redemption or purchase,

shall, so as to enable the insufficiency referred to in paragraph (b) of
subsection (1) of this section to be met, be liable to contribute to the
company’s assets to the extent referred to in subsectior(3) of this section.

(3) A person from whom any of the shares were redeemed
or purchased shall be liable to contribute an amount not exceeding so
much of the relevant payment as was made by the company in respect
of his shares; and the directors shall be jointly and severally liable with
that person to contribute that amount.

SUB-TITLE I — WINDING UP BY THE COURT
Chapter I — General Provisions

218. (1) A request to the Court (hereinafter referred to as the
“winding up application”) for the —

(a) winding up of a company by the Court in accordance
with paragraph (a) of subsection (1) of section 214 of this Act; or

(b) dissolution and winding up of a company by the Court
in accordance with paragraph (a) of subsection (2) of section 214
of this Act; or

(c) dissolution and winding up of a company in accordance
with paragraph (b) of subsection (2) of section 214 of this Act,

shall be made by means of an application which may be made either by
the company following a decision of the general meeting or by its board
of directors, or by any debenture holder, creditor or creditors, or by any
contributory or contributories.

(2) Except as provided in subsection (3) of this section, a
contributory shall not be entitled to make a winding up application
unless —

(a) the shares in respect of which he is a contributory, or
some of them, either were originally allotted to him, or have been
held by him, and registered in his name, for at least six months
during the eighteen months before the date of the company’s
dissolution, or have devolved on him through the death of a former
shareholder; or
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(b) the number of members was reduced and remains
reduced below the minimum prescribed by section 72 of this Act
while he holds shares in respect of which he is a contributory.

(3) Notwithstanding the provisions of subsection (1) of
this section, a person who is liable under section 217 of this Act to
contribute to a company's assets in the event of its dissolution may
only file a winding up application on either of the grounds set out in
sub-paragraph (i) of paragraph (a) and sub-paragraph (iii) of paragraph
(b) of subsection (2) of section 214 of this Act.

(4) The Registrar may file a winding up application where
it appears to him that it is expedient and in the public interest that a
company should be dissolved and wound up for any of the reasons set
out in subsection (2) of section 214 of this Act.

(5) A winding up application may be filed notwithstanding
that a company is being wound up voluntarily in accordance with section
294 of this Act. Such an application may also be made by the Official
Receiver appointed in accordance with the provisions of section 225 of
this Act.

(6) The directors, the company secretary, and every
contributory and creditor of the company shall be entitled to make
submissions on the hearing of a winding up application made under
this section.

(7) In the event of a winding up application made under
paragraph (c) of subsection (1) of this section, if the Court decides that
the company shall be wound up voluntarily, the provisions of Sub-Title
IT of this Title other than section 265 shall apply.

(8) On the making of a winding up application, a copy
thereof shall forthwith be forwarded by the Registrar of the Superior
Courts to the Registrar for registration.

219. On the hearing of the winding up application, the Court
may either dismiss the application or make an order acceding thereto
(hereinafter referred to as a “winding up order™) and in either case make
such other orders, including provisional orders, and adjourn the hearing
conditionally or otherwise as it thinks fit; but no winding up order shall
be made before the application has been served on such persons as the
Court in the circumstances, and upon information given by the applicant,
deems it appropriate to call upon to make their submissions.

220. Atany time after the filing of a winding up application, and
before a winding up order has been made, the company, or any creditor
or contributory, may apply to the Court for a stay of judicial proceedings



pending against the company, and the Court may stay those proceedings
accordingly on such terms as it thinks fit.

221. Inawinding up by the Court, any disposition of the property
of the company, including any rights of action, and any transfer of shares,
or alteration of the status of the members of the company, made after
the date of its deemed dissolution, shall be void, unless the Court
otherwise orders.

222. When a company is being wound up by the Court, any act
or warrant, whether precautionary or executive, issued or carried into
effect against the company after the date of its deemed dissolution, shall
be void.

223. (1) Where a winding up order has been made, the
company shall be deemed to have been dissolved at the time of the
filing of the winding up application:

Provided that where a winding up order has been made in
terms of subparagraph (iii) of paragraph (b) of subsection (2) of section
214 of this Act, the company shall be deemed to have been dissolved
on the date when the winding up order is made.

(2) Notwithstanding the provisions of subsection (1) of this
section, where, before the filing of a winding up application, an
extraordinary resolution had been passed by the company for it to be
dissolved and consequently wound up voluntarily, the company shall
be deemed to have been dissolved at the time of the passing of the
resolution, and unless the Court, upon proof of fraud or mistake thinks
fit otherwise to direct, all proceedings taken in the voluntary winding
up shall be deemed to have been validly taken.
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224, (1) On the making of a winding up order, a copy thereof Consequencesofa

shall forthwith be forwarded by the Registrar of the Superior Courts to
the Registrar for registration.

(2) Where a winding up order has been made or a provisional
administrator has been appointed in accordance with the provisions of
section 228 of this Act, no action or proceeding shall be proceeded with
or commenced against the company or its property except by the leave
of the Court and subject to such terms as the Court may impose.

(3) A winding up order shall operate in favour of all the
creditors of the company and of all the contributories of the company
as if made on the joint application of a creditor and of a contributory.

winding up order.
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Chapter I — Official Receiver

225. (1) The Minister, with the concurrence of the Minister
responsible for Justice, shall appoint a public officer to be the Official
Receiver for the purposes of this Act and may also, where no such officer
is for the time being holding that office, designate any public officer to
act in that capacity, and may at any time terminate any such appointment
or designation.

(2) The Official Receiver shall be assisted by such staff as
the Minister may designate for that purpose from among public officers.

(3) The Minister may prescribe regulations specifying the
fees payable out of a company’s assets for the performance by the
Official Receiver of his general duties as Official Receiver.

226. (1) Where the Court has made a winding up order or
appointed a provisional administrator, there shall be made out and
submitted to the Official Receiver a statement as to the affairs of the
company in the prescribed form, or in such form as the Official Receiver
accepts, verified by affidavit, and showing the particulars of its assets,
debts and liabilities, the names, residences and occupations of its
creditors, the securities held by them respectively, the dates when the
securities were respectively given, and such further or other information
as may be prescribed or as the Official Receiver may require.

(2) The statement shall be submitted and verified by one or
more of the persons who are at the relevant date the directors of the
company and by such of the persons hereinafter in this subsection
mentioned, as the Official Receiver may require to submit and verify
the statement, that is to say, persons —

(a) who are or have been officers of the company at any
time in the three years immediately preceding the date of the
winding up order;

(b) who have taken part in the formation of the company at
any time within twelve months before the relevant date;

(c) who are in the employment of the company, or have
been in the employment of the company within the said twelve
months, and are in the opinion of the Official Receiver capable of
giving the information required;

(d) who are or have been within the said twelve months
officers of or in the employment of a company which is, or within



the said twelve months was, an officer of the company to which
the statement relates.

(3) The statement shall be submitted within twenty-one days
from the relevant date or within such extended period as the Official
Receiver or the Court may for special reasons appoint.

(4) Any person making or concurring in making the
statement and affidavit required by this section shall be allowed, and
shall be paid by the Official Receiver or provisional administrator, as
the case may be, out of the assets of the company such costs and expenses
incurred in and about the preparation and making of the statement and
affidavit as the Official Receiver may consider reasonable subject to an
appeal to the Court.

(5) The Official Receiver, if he thinks fit, may —

(a) atany time release a person from an obligation imposed
on him under subsection (1) or (2) of this section; or

(b) either when giving the period mentioned in subsection
(3) of this section or subsequently, extend the period so mentioned,

and where the Official Receiver has refused to exercise a power
conferred by this subsection, the Court, if it thinks fit, may exercise it.

(6) If any person, without reasonable excuse, makes default
in complying with the requirements of this section, he shall be liable to
a penalty, and, for every day during which the default continues, to a
further penalty.

(7) Any person stating himself in writing to be a creditor or
contributory of the company shall be entitled personally or by his agent
at all reasonable times, on payment of the prescribed fee, to inspect the
statement submitted in pursuance of this section, and to a copy thereof
or extract therefrom.

(8) In this section the expression “relevant date” means, in
a case where a provisional administrator is appointed, the date of his
appointment, and, in a case where no such appointment is made, the
date of the winding up order.

227. (1) Inacase where a winding up order is made, the Official
Receiver shall, as soon as practicable after receipt of the statement to
be submitted under section 226 of this Act or, in a case where he or the
Court orders that no statement shall be submitted, as soon as practicable
after the date of the order, carry out such investigations as he may deem
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appropriate and submit to the Court a preliminary report, if any, as he
thinks fit —

(a) as to the amount of share capital issued, and paid up,
and the estimated amount of the assets and liabilities;

(b) ifthe company has failed, as to the causes of the failure;

and

(¢c) whether in his opinion further enquiry is desirable as to
any matter relating to the promotion, formation or failure of the
company or the conduct of the business thereof.

(2) The Official Receiver may also, if he thinks fit, make a
further report, or further reports, stating the manner in which the
company was formed and whether in his opinion any fraud has been
committed by any person in its promotion or formation or by any officer
of the company since the formation thereof, and any other matter which,
in his opinion, is desirable to bring to the notice of the Court.

(3) If the Official Receiver states in any such further report
that in his opinion a fraud has been committed as specified in subsection
(2) of this section, the Court shall have the further powers provided in
section 260 of this Act, without prejudice to the exercise of any other
powers it may have.

Chapter IIl — Liquidators in a winding up by the Court

228. (1) The Court may by order appoint a provisional
administrator at any time after the presentation of a winding up
application and before the making of a winding up order, and either the
Official Receiver or any other competent person may be so appointed.

(2) The provisional administrator shall carry out such
functions and powers in relation to the administration of the estate or
business of the company as the Court may specify in the order appointing
him.

(3) The provisional administrator holds office until such
time as the winding up order is made or the winding up application is
dismissed unless before such time he resigns or he is removed by the
Court upon good cause being shown,

229. (1) The Official Receiver, by virtue of his office, becomes
the liquidator of the company and continues in office until another person
becomes liquidator under the provisions of this Title.
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(2) The Official Receiver is, by virtue of his office, the
liquidator during any vacancy.

(3) At any time when he is the liquidator of the company,
the Official Receiver may summon separate meetings of the company’s
creditors and contributories for the purpose of choosing a person to be
liquidator of the company in place of the Official Receiver.

(4) It shall be the duty of the Official Receiver to summon
meetings under subsection (3) of this section if he is at any time requested
to do so by one-fourth in value of the company's creditors.

(5) Without prejudice to the provisions of subsections (3)
and (4) of this section, the Official Receiver shall within a period of
twelve weeks from the date of the winding up order give notice to the
Court and to the company’s creditors and contributories of his intentions
whether or not to summon the said meetings. The notice shall indicate
the right of the creditors arising under subsection (3) of this section.

230. (1) The provisions of this section shall apply where a Choice of liquidator
company is being wound up by the Court and separate meetings of the :ﬁﬁ: E‘l;’f
company's creditors and contributories are summoned for the purpose contributories.
of choosing a person to be liquidator of the company in accordance

with section 229 of this Act.

(2) The creditors and the contributories at their respective
meetings may nominate a person to be liquidator. The nomination by
the creditors shall be made by resolution of the creditors, and the
nomination by the company shall be made by extraordinary resolution
of the company.

(3) The liquidator shall be the person nominated by the
creditors or, where no person has been so nominated, the person, if any,
nominated by the contributones.

(4) Where no person is nominated by either the creditors or
the contributories to act as liquidator, the Official Receiver may, at any
time, apply to the Court for the appointment of a liquidator.

231. (1) The dates of meetings of creditors and contributories L‘Eiﬂ# .:.:
shall be fixed and the meetings shall be summoned by the liquidator.  comrbtories.

(2) The notices of meetings of creditors and contributories
shall state the time and place appointed for the respective meetings.

232. (1) In the case of a first meeting of creditors or of an Creditors entitled to
adjournment thereof a person shall not be entitled to vote as a creditor ™
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unless he has duly lodged with the liquidator, not later than the time
mentioned for that purpose in the notice convening the meeting or
adjourned meeting, a proof of the debt which he claims to be due to him
from the company.

(2) Inthe case of a subsequent meeting of creditors held in
a winding up by the Court, a person shall not be entitled to vote as a
creditor unless he has lodged with the liquidator a proof of the debt
which he claims to be due to him from the company and such proof has
been admitted wholly or in part before the date on which the meeting is
held.

(3) The Chairman as provided for in subsection (3) of
section 297 of this Act shall have power to admit or reject a creditor’s
proof of his debt for the purpose of voting, but his decision shall be
subject to appeal to the Court. If he is in doubt whether a creditor’s
proof of his debt shall be admitted or rejected, the chairman shall mark
it as objected to and allow the creditor to vote, subject to the vote being
declared invalid in the event of the objection being sustained.

(4) A guarantor of a debt owed by the company shall not be
deemed a creditor for the purposes of this Title unless he has discharged
the guaranteed debt in full.

233. (1) The Official Receiver shall also give to each of the
officers of the company who, in his opinion ought to attend the first
meetings of creditors and contributories, seven days' notice of the time
and place appointed for each meeting.

(2) It shall be the duty of every officer who is given notice
of such meeting to attend if so required by the Official Receiver and if
such officer fails to attend the Official Receiver shall report such failure
to the Court.

234. (1) The Official Receiver shall also, as soon as practicable
before the first meeting, send to each creditor mentioned in the
company's statement of affairs, and to each person appearing from the
company's accounting records or otherwise to be a contributory of the
company, a summary of the company's statement of affairs, including
the causes of its failure, and any observations thereon which the Official
Receiver may think fit to make, but the proceedings at a meeting shall
not be invalidated by reason of any summary aforesaid not having been
sent or received before the meeting.

(2) Where prior to the winding up order, winding up of the
company has commenced voluntarily, the Official Receiver may, if in



his absolute discretion he sees fit to do so, send to the persons aforesaid
or any of them an account of such voluntary winding up showing how
such winding up has been conducted and how the property of the
company has been disposed of and any further observations he may
think fit to make,

235. (1) Where in the winding up of a company by the Court a
person other than the Official Receiver is appointed liquidator, that
person —

(a) shall not be capable of acting as liquidator until he has
notified his appointment to the Registrar;

(b) shall give the Official Receiver such information and
such access to and facilities for inspecting the accounts, accounting
records and documents of the company and generally such aid as
may be requisite for enabling the Official Receiver to perform his
duties under this Act.

(2) The Registrar shall on receipt of the notice of
appointment specified in paragraph (a) of subsection (1) of this section
register it.

(3) Until the person appointed to act as liquidator is capable
of acting within the meaning of paragraph (a) of subsection (1) of this
section, the Official Receiver shall continue to act as liquidator.

236. (1) A liquidator appointed in accordance with the
provisions of section 230 of this Act may resign or, on the application
of any creditor or contributory, may be removed by the Count if it is
satisfied that there exist sufficient grounds for his removal.

(2) Where a person other than the Official Receiver is
appointed liquidator, he shall be remunerated on such basis as the Court
may direct.

(3) More than one person may be appointed to exercise the
function of liquidator of a company, and the remuneration of each
liguidator so appointed shall be determined on such basis as the Court
may direct.

(4) A vacancy resulting from the death or resignation of a
liquidator or from his removal by the Court, shall be filled by the Counrt.

(5) If more than one liquidator is appointed by the Court,
the Court shall declare whether any act which is by this Act required or
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authorised to be done by the liquidator is to be done by all or any one or
more of the persons so appointed.

(6) Subject to the provisions of section 305 of this Act, the
acts of a liquidator shall be valid notwithstanding any defects that may
afterwards be discovered in his appointment.

237. Where a company is being wound up by the Court, the
liquidator or the provisional administrator, as the case may be, shall
take into his custody or under his control all the property and all rights
to which he has reasonable cause to believe the company to be entitled.

238. (1) The liquidatorin a winding up by the Court shall have
the power, with the sanction either of the Court or of the liquidation
committee appointed under the provisions of Chapter IV of this Sub-
Title —

(a) tobring or to defend any action or other legal proceeding
in the name and on behalf of the company;

(b) to carry on the business of the company so far as may
be necessary for the beneficial winding up thereof;

(c) to pay creditors according to their ranking at law;

(d) tomake any compromise or arrangement with creditors
or persons claiming to be creditors, or having or alleging themselves
to have any claim, present or future, certain or contingent,
ascertained or which may be due in damages against the company
or whereby the company may be rendered liable, and to refer any
such matter to arbitration;

(e) tomake calls on contributories or alleged contributories
and (o effect any compromise or arrangement in relation to debts,
liabilities and claims of the company present or future, certain or
contingent, ascertained or which may be due in damages, subsisting
or supposed to subsist between the company and a contributory or
alleged contributory or other debtor or alleged debtor, and all
questions in any way relating to or affecting the assets or the
winding up of the company, on such terms as may be agreed, and
take any security for the discharge of any such call, debt, liability
or claim and give a complete discharge in respect thereof;

(f) to represent the company in all matters and to do all
such things as may be necessary for winding up the affairs of the
company and distributing its assets.



(2) The liquidator in a winding up by the Court shall, in
particular, have the power —

(a) to sell the movable and immovable property, including
any right, of the company by public auction or private agreement
with power to transfer the whole or any part thereof;

(b) to do all acts and to execute, in the name and on behalf
of the company, all deeds, receipts ard other documents;

(c) to raise on the security of the assets of the company any
money requisite;

(d) toappoint a mandatory to act for him in his capacity as
liquidator for particular purposes.

(3) The exercise by the liquidator in a winding up by the
Court of the powers conferred by this section shall be subject to the
control of the Court, and any creditor or contributory may apply to the
Court with respect to any exercise or proposed exercise of any of those
powers:

Provided that the Court may provide by any order that the
liquidator may, where there is no liquidation committee, exercise any
of the powers mentioned in paragraphs (a) or (b) of subsection (1) of
this section without the sanction of the Court.

239. (1) Subject to the provisions of this Act, the liquidator of
a company which is being wound up by the Court shall, in the
administration of the assets of the company and in the distribution thereof
among its creditors, have regard to any directives that might be given
by resolution of the creditors or contributories at any general meeting
or by the liquidation committee, and any directives given by the creditors
and contributories in common shall, in case of conflict with any
directives given by the liquidation committee, be deemed to overnide
such latter directives; otherwise the directives given by the liquidation
committee shall prevail.

(2) The liquidator may summon general meetings of the
creditors or contributories for the purpose of ascertaining their wishes,
and it shall be his duty to summon meetings at such times as the creditors
or contributories, by resolution, either at the meeting appointing the
liquidator or otherwise, may direct, or whenever requested in writing to
do so by one-fourth in value of the creditors or contributories, as the
case may be.
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(3) The liquidator may apply to the Court for directions in
relation to any particular matter arising under the winding up.

(4) If any person is aggrieved by any act or decision of the
liquidator, that person may apply to the Court and the Court may confirm,
reverse or modify the act or decision complained of, and make such
order on the matter as it thinks just.

240. Every liquidator of a company which is being wound up by
the Court shall keep proper books in which he shall cause to be made
entries or minutes of proceedings at meetings, and of such other matters
as may be prescribed.

241. (1) Upon his appointment the liquidator shall notify the
Registrar of any bank account which the liquidator shall use for the
purposes of receiving and making payments on behalf of the company.
The liquidator shall not be entitled to receive and make payments until
he has made such notification.

(2) If any such liquidator retains for more than ten days a
sum exceeding two hundred lini or such other amount as the Registrar
in any particular case authorizes him to retain, then, unless he explains
the retention to the satisfaction of the Registrar, the liquidator shall pay
interest on the amount so retained in excess, at the annual rate of two
percentage points above the Central Bank of Malta minimum discount
rate and shall be liable to forfeiture of all or such part of his remuneration
as the Court may think just, and to be removed from his office by the
Coun, and shall furthermore be liable to pay any expenses occasioned
by his default,

(3) A liquidator of a company which is being wound up by
the Court shall not pay any sums received by him as liquidator into an
account or accounts other than an account or accounts which has been
notified to the Registrar,

(4) Itshall not be lawful to issue precautionary or executive
warrants over any accounts opened by the liquidator in accordance with
this section.

242. (1) Every liquidator of a company which is being wound
up by the Court shall, at such times as may be prescribed but not less
than twice in each year during his tenure of office, send to the Registrar,
and to such other place as the Registrar may direct, an account of his
receipts and payments as liquidator.

(2) The account shall be in a proper form, shall be made in
duplicate, and shall be duly certified by the liquidator:



Provided that the Minister may make regulations prescribing
the proper form in which the account is to be made .

(3) The Registrar may, at the company’s expense, cause such
account to be audited, and for the purpose of the audit the liquidator
shall furnish the auditor appointed by the Registrar with such vouchers
and information as the auditor may require and the auditor may at any
time require the production of and inspect any accounting records or
documents kept by the liquidator.

(4) When the account has been audited, one copy thereof
shall be delivered to the Registrar for registration and the other copy
shall be delivered to the Court for filing, and each copy shall be open to
inspection of any person on payment of the prescribed fee.

243. (1) If an application is made to the Court by any creditor
or contributory complaining on the conduct of a liquidator of a company
the Court shall inquire into the matter and take such action thereon as it
may think expedient.

(2) The Registrar may at any time require any liquidator of
a company which is being wound up by the Court to answer any inquiry
in relation to any winding up in which he is engaged, and the Registrar
may, if he thinks fit, apply to the Court to examine the liquidator or any
other person on oath concemning the winding up.

(3) The Registrar may also direct an investigation to be made
of the accounts, accounting records and documents of the liquidator.

244. (1) When the liquidator of a company which is being
wound up by the Court has realised all the property of the company, or
so much thereof as can, in his opinion, be realised without needlessly
protracting the liquidation, and has distributed a final payment, if any,
to the creditors, and has adjusted the rights of the contributories among
themselves, and made a final return, if any, to the contributories, or has
resigned, the Court shall, on the liquidator’s application, cause a report
to be prepared on the liquidator’s accounts at the company’s expense.
On being satisfied that the liquidator has complied with the requirements
of this Act and such other requirements, if any, as may be laid down by
it and, after taking into consideration the report and any objection which
may be raised by any creditor or contributory or person interested, the
Court shall proceed to release the liquidator from his appointment.

(2) The Registrar of the Superior Courts shall forthwith
deliver a notice of the release to the Registrar for registration.
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Chapter IV — Liquidation Committees in a winding up by
the Court

mm 245. (1) When a winding up order has been made by the Court,
is o be appoimed. L€ Separate meeting of the creditors referred to in section 229 of this
Act summoned for the purpose of choosing a liquidator in place of the
Official Receiver shall determine further whether or not to appoint a
liquidation committee to act with the liquidator and who are to be the

members of the committee, if appointed.

(2) Where a liquidation committee has not been appointed
in accordance with the provisions of subsection (1) of this section, the
liquidator, other than the Official Receiver, may at any time, if he thinks
fit, summon a separate meeting of the company’s creditors for the
purpose of determining whether such a committee should be appointed
and, if it is so determined, of appointing it.

(3) Where a liquidation committee has not been appointed
in accordance with the provisions of subsection (1) of this section, the
liquidator, other than the Official Receiver, shall summon a meeting of
creditors for the appointment of such a committee if he is requested to
do so by one-fourth in value of the company’s creditors.

Constitution and 246. (1) The liquidation committee shall consist of not more
|'iqmm;;,fs " than five creditors of the company elected by the meeting of creditors.

(2) Where the meeting of creditors does not appoint a
liquidation committee, the meeting of contributories may appoint one
of their members to make an application to the Court for an order to the
liquidator that a further meeting of creditors be summoned for the
purpose of appointing a liquidation committee.

(3) [If the meeting of creditors so summoned does not appoint
a liquidation committee, the meeting of contributories may do so.

(4) The committee shall then consist of not less than three
and not more than five contributories elected by that meeting.

(5) The committee shall meet at such times as they may
from time to time determine, and, failing such appointment, at least
once every six months, and the liquidator or any member of the
committee may also call a meeting of the committee as and when he
thinks necessary.

(6) A meeting of the committee may not be held unless a
majority in number of the committee is present and decisions shall be
taken by a majority in number of the members present at the meeting.



(7) A member of the committee may resign by notice in
writing signed by him and delivered to the liquidator.

(8) If a member of the committee is absent from five
consecutive meetings of the committee without the leave of those
members who together with himself represent the creditors or
contributories, as the case may be, his office shall thereupon become
vacant.

(9) A member of the committee may be removed by a
resolution of a meeting of the creditors, if he represents creditors, or by
a resolution of a meeting of the contributories, if he represents
contributories, in accordance with section 298 of this Act:

Provided that at least seven days’ notice of the meeting has
been given, stating the object of the meeting.

(10) Ona vacancy occurring in the committee, the liquidator
shall forthwith summon a meeting of creditors or contributories, as the
case may require, to fill the vacancy, and the meeting may, by resolution,
re-appoint the same or appoint another creditor or contributory to fill
the vacancy:

Provided that if the liquidator, having regard to the state of in
the winding up, is of the opinion that it is unnecessary for the vacancy
to be filled he may apply to the Court and the Court may make an order
that the vacancy shall not be filled, or shall not be filled except in such
circumstances as may be specified in the order.

(11) The continuing members of the committee, if not less
than two, may act notwithstanding any vacancy in the committee.

247. Where there is no liguidation committee, the Official
Receiver may, on the request of the liquidator, do any act or thing or
give any direction or permission which is by this Act authorised or
required to be done by the committee.

Chapter V— General Powers of the Court in a winding up by
the Court

248. (1) The Court may at any time after a winding up order,
on the application either of the liquidator or the Official Receiver or
any creditor or contributory, and on proof to the satisfaction of the Court
that all proceedings in relation to the winding up ought to be stayed,
make an order staving the proceedings, for such duration and on such
terms and conditions as the Court thinks fit. Any such stay of proceedings
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shall not affect the continuing validity and operation of the winding up
orders.

(2) On an application under this section the Court may,
before making an order, require the Official Receiver or liguidator to
furnish to the Court a report with respect to any facts or matters which
are in its opinion relevant to the application.

(3) A copy of every order made under this section shall
forthwith be forwarded by the Registrar of the Superior Courts to the
Registrar for registration.

249. As soon as may be after making a winding up order, the
Court shall draw up a list of contributories and shall have the power to
rectify the register of members, if required, and shall cause the assets of
the company to be collected, and applied in the discharge of the
company's liabilities in accordance with the provisions of section 302
of this Act:

Provided that, where it appears to the Court that it will not be
necessary to make calls on or adjust the rights of contributories, the
Court may dispense with the drawing up of a list of contributories.

250. The Court may, at any time after making a winding up order,
require —

(a) any contributory for the time being on the list of
contributories; and

(b) any person who holds any money, property or accounting
records and documents in his hands to which the company is prima

facie entitled, to pay, deliver, convey, transfer or otherwise hand
over such money, property, accounting records or documents (o
the liquidator forthwith or within such time as the Court directs.

251. (1) The Court may at any time after making a winding up
order, make an order on any contributory for the time being appearing
on the list of contnbutories to pay, in the manner directed by the order,
any money due from him to the company, exclusive of any money
payable by him by virtue of any call in pursuance of the provisions of
this Act.

(2) When all the creditors are paid in full, any money due
on any account whatever to a contributory from the company may be
set-off against any subsequent call made on him,



252. (1) The Court may, at any time after making a winding
up order, and either before or after it has ascertained the sufficiency of
the assets of the company, make calls on all or any of the contributories
for the time being appearing on the list of contributories to the extent of
their liability, for payment of any money which the Court considers
necessary to satisfy the debts and liabilities of the company, and the
costs, charges and expenses of winding up, and for the adjustment of
the rights of the contributories among themselves, and make an order
for payment of any calls so made.

(2) In making a call the Court may take into consideration
the probability that some of the contributories may partly or fully fail to
pay the call.

253. An order made by the Court on a contributory shall, subject
to any right of appeal, be conclusive evidence that the money, if any,
thereby appearing to be due or ordered to be paid, is due; and all other
pertinent matters stated in the order shall be taken as truly stated as
against all persons and in all proceedings.

254. (1) The liquidator or provisional administrator may, if
satisfied that the nature of the estate or business of the company, or the
interests of the creditors or contributories generally, require the
appointment of a special manager of the estate or business of the
company other than himself, apply to the Court, and the Court may, on
such application, by order appoint a special manager of the said estate
or business to act during such time as the Court may direct, with such
functions and powers as may be entrusted to him by the Court in the
order appointing him. The special manager shall restrict his activities
to the said functions and powers and to such acts as may be necessary
or consequential thereto.

(2) The special manager shall give an account of his
management as the Court may direct.

(3) The special manager shall receive such remuneration
as may be fixed by the Court.

255. The Court may fix a time or times within which creditors
are to prove their debts or claims or to be excluded from the benefit of
any distribution made before those debts are proved.

256. The Court shall adjust the rights of the contributories among
themselves and distribute any surplus among the persons entitled thereto.

257. (1) The Court may, at any time after making a winding
up order, make such order for inspection of accounts, according records
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and documents of the company by creditors and contributories as the
Court thinks fit, and any accounts, accounting records and documents
in the possession of the company may be inspected by creditors and
contributories in accordance with that order.

(2) Nothing contained in this section shall be construed as
excluding or restricting any rights deriving from any law of Malta of a
government department or other authority or person acting under the
authority of any such department or authority.

258. (1) The Court may, in the event of the assets being
insufficient to satisfy the liabilities, make an order as to the payment
out of the assets of the costs, charges and expenses incurred in the
dissolution and winding up in such order of priority as the Court thinks
fit.

(2) Insodoing the Court shall have regard to the following
general order of priority —

(a) expenses properly chargeable or incurred by the Official
Receiver or the liquidator in preserving, realising or collecting any
of the assets of the company;

(b) any other expenses incurred or disbursements made by
the Official Receiver or under his authority, including those incurred
or made in carrying on the business of the company;

(c) the remuneration of the provisional administrator, if any;

(d) the costs of the applicant, and of any person appearing
on the application whose costs are allowed by the Court;

(e) the remuneration of the special manager, if any,

(f) any amount payable to a person employed or authorised
to assist in the preparation of a statement of affairs or of account;

(g) any allowance made by order of the Court, towards costs
on an application for release from the obligation to submit a
statement of affairs, or for an extension of time for submitting
such a statement;

(h) any necessary disbursements by the liquidator in the
course of his administration, including any expenses incurred by
members of the liquidation committee or their representatives and

allowed by the liquidator;



(i) the remuneration of any person employed by the
liquidator to perform any services for the company, as required or
authorised by the provisions of this Act;

(j) the remuneration of the liquidator.

259. The Court may, at any time after the appointment of a
provisional administrator or the making of a winding up order, summon
before it any officer of the company or person known or suspected to
have in his possession any property of the company or supposed to be
indebted to the company, and any person whom the Court deems capable
of giving information concerning the promotion, formation, trade,
dealings, affairs or property of the company. The Court may require
any such officer or person to produce any accounting records and
documents in his custody relating to the company.

260. (1) Where awinding up order has been made by the Court,
and the Official Receiver has made a report under this Act stating that
in his opinion a fraud has been committed by any person in the promotion
or formation of the company or by an officer of the company in relation
to the company since its formation, the Court may direct that person or
officer to attend before the Court on a day appointed by the Court for
that purpose and be examined as to the promotion or formation or the
conduct of the business of the company or as to his conduct and dealings
as officer thereof.

(2) The Official Receiver shall take part in the examination,
and for that purpose may be assisted by the Attorney General.

(3) The liquidator, where the Official Receiver is not the
liquidator, and any creditor or contributory may also take part in the
examination either personally or represented by an advocate.

(4) The Court may put such questions to the person referred
to in subsection (1) of this section as the Court thinks fit.

(5) The person shall be examined on oath and shall answer
all such questions as the Court may put or allow to be put to him.

(6) A person ordered to be examined under this section shall,
before his examination, be furnished with a copy of the Official
Receiver’s report and may, at his own cost be assisted by an advocate,
who shall be at liberty to put to him such questions as the Court may
deem fit for enabling him to explain or qualify any answers given by
him:

Provided that, if any such person applies to the Court to be
discharged from any charges made or suggested against him, it shall be
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the duty of the Official Receiver to appear on the hearing of the
application and call the attention of the Court to any matters which
appear to the Official Receiver to be relevant, and if the Court, after
hearing any evidence given or witnesses called by the Official Receiver,
grants the application, the Court may allow the applicant such costs as
in its discretion it may think fit.

(7) Notes of the examination shall be taken down in writing,
and shall be read over to or by, and signed by, the person examined, and
may thereafter be used in evidence against him, and shall be open to the
inspection of any creditor or contributory at all reasonable times.

(8) The Court may, if it thinks fit, adjourn the examination
from time to time.

(9) An examination under this section may, if the Court so
directs, be held before a Magistrate, and the powers of the Court may,
in any such case, be exercised by the Magistrate before whom the
examination is held.

261. The Court, at any time before or after making a winding up
order, on proof of probable cause for believing that a contributory is
about to leave Malta or otherwise to abscond or to remove or conceal
any of his property for the purpose of evading payment of calls or of
avoiding examination respecting the affairs of the company, may cause
the contributory to be precluded from leaving Malta and his accounting
records, documents and movable property to be seized, and the Court
may further order the contributory’s detention and the safekeeping of

his accounting records, documents and movable property until such
time as the Court thinks fit.

262. Any powers conferred by this Act on the Court shall be in
addition to any powers exercisable by any person under this Act of
instituting proceedings against any contributory or debtor of the company
or the estate of any contributory or debtor for the recovery of any call
or other sums.

263. The powers conferred and the duties imposed on the Court
by this Act in respect of the following matters —

(a) the holding and conduct of meetings to ascertain the
wishes of creditors and contributories;

(b) the drawing up of lists of contributories and the
rectification of the register of members, if required, and the
collection and application of assets;
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(c) the payment, delivery, conveyance, surrender or transfer
of money, property, accounting records or documents to the
liquidator;

(d) the making of calls;

(e) the fixing of a time within which debts and claims must
be proved;

may, subject to the provisions of this section or any other provision of
this Act, be exercised or performed by the liquidator, subject to the control
of the Court:

Provided that the liquidator shall not, without the special leave
of the Court, rectify the register of members and shall not make any call
without either the special leave of the Court or the sanction of the
liquidation committee.
Striking of name of
264. (1) When the affairs of the company have been completely r‘ﬂ.f“_"'"’“ﬂ"‘
wound up and the requirements of section 244 of this Act have been
complied with, the Court shall make an order that the name of the
company be struck off the register from the date of the order.

(2) A copy of the order shall within fourteen days from the
date thereof be forwarded by the Registrar of the Superior Courts to the
Registrar who shall comply therewith.

SUB-TITLE Il — VOLUNTARY WINDING UP
Chapter I — General Provisions

265. (1) When a company has passed a resolution for ::“#“'F“"::“
dissolution and consequential voluntary winding up, it shall, within :
fourteen days after the passing of the resolution, deliver a notice of the :‘_“‘“T windg

resolution to the Registrar for registration.

(2) If default is made by the company in complying with
this section, every liquidator or officer of the company who is in default
shall be liable to a penalty, and, for every day during which the default
continues, to a further penalty.

266. Where a company is dissolved in accordance with the Date of dissolution
provisions of paragraph (b) of subsection (1) of section 214 of this Act, wiading w.
the date of dissolution shall be the date of the passing of the resolution
for dissolution and consequential voluntary winding up or such later
date as may be specified in the said resolution:
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Provided that where the Court has ordered that the company
be wound up voluntarily by virtue of the provisions of subsections (3)
of section 214 of this Act, the date of dissolution shall be determined in
accordance with the provisions of subsection (2) of section 223 of this
Act.

267. (1) Incase of a voluntary winding up, the company shall,
from the date of dissolution, cease to carry on its business except so far
as may be required for the beneficial winding up thereof.

(2) Any transfer of shares, not being a transfer made with
the sanction in writing of the liquidator, and any alteration in the status
of the members of the company, made after, or so as to have effect after,
the date of dissolution, shall be void.

268. (1) Whenitis proposed to dissolve and wind up a company
voluntarily, in accordance with paragraph (b) of subsection (1) of section
214 of this Act, the directors of the company, or in the case of a company
having more than two directors, the majority of the directors, may, at a
meeting of the directors make a declaration to the effect that they have
made a full inquiry into the affairs of the company, and that, having so
done, they have formed the opinion that the company will be able to
pay its debts in full within such period not exceeding twelve months
from the date of dissolution as may be specified in the declaration.

(2) A declaration made as in accordance with subsection
(1) of this section shall have no effect for the purposes of this Act
unless—

(a) itis made within the month immediately preceding the
date of the passing of the resolution for dissolution and
consequential voluntary winding up of the company and 1s
delivered to the Registrar for registration together with the notice
of the said resolution pursuant to subsection (1) of section 2635 of
this Act; and

(b) it contains a statement of the company’s assets and
liabilities made up to a date not earlier than the date of the
declaration by more than three months.

(3) When the Court has ordered that the company be wound
up voluntarily by nature of the provisions of subsection (3) of section
214 of this Act, the Court shall, before making the winding up order
require the directors of the company to make the declarations referred
to in subsection (1) of this section within such time as it may establish



and the provisions of subsection (1) and of paragraph (b) of subsection
(2) of this section shall apply accordingly.

(4) Any director of a company making a declaration under
this section without having reasonable grounds for the opinion that the
company will be able to pay its debts in full within the period specified
in the declaration, shall be guilty of an oifence and liable on conviction
to a fine (multa) of not more than twenty thousand liri or to imprisonment
for a term not exceeding three years or to both such fine and
imprisonment; and if the debts of the company are not paid or provided
for in full within the period stated in the declaration, it shall be presurmned,
until the contrary is shown that the director did not have reasonable
grounds for this opinion.

(5) A winding up in relation to which a declaration has been
made and delivered in accordance with this section is in this Act referred
to as “a members’ voluntary winding up”, and a winding up in relation
to which a declaration has not been made and delivered as aforesaid is
in this Act referred to as “a creditors’ voluntary winding up™.

Chapter Il — Provisions applicable to a members’ voluntary
winding up

269. The provisions contained in sections 270 to 275 of this Act
shall, subject to the provisions of section 276 of this Act, apply in relation
to a members’ voluntary winding up.

270. (1) The company shall by extraordinary resolution appoint
a liquidator for the purpose of winding up the affairs and distributing
the assets of the company, and may fix the remuneration to be paid to
him.

(2) Except where a company has appointed a liquidator at
the meeting at which the extraordinary resolution referred to in paragraph
(b) of subsection (1) of section 214 of this Act has been passed, the
directors shall call a general meeting of the company, to be held within
thirty days after the date of the dissolution, for the purposes of subsection
(1) of this section.

(3) If for any cause whatsoever, a liquidator is not appointed
by the general meeting, the directors shall apply to the Court for the
appointment of a liquidator and the appointment shall be made by the
Court; the application to the Court for the appointment of a liquidator
under this subsection shall be made by the directors of the company
within fourteen days from the date for which the general meeting referred
to in subsection (2) of this section was summoned.
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(4) If default is made by the directors in complying with
the provisions of subsections (2) and (3) of this section, every director
who is in default shall be liable to a penalty, and, for every day during
which the default continues, to a further penalty.

(5) Notwithstanding the preceding subsections of this
section, where the Court has ordered that the company be wound up
voluntarily by virtue of the provisions of subsection (3) of section 214
of this Act, and a declaration has been made in accordance with section
268 of this Act, the Court shall in the winding up order, at its sole
discretion, either appoint a liquidator for the purpose of winding up the
affairs and distributing the assests of the company and shall fix the
remuneration to be paid to him; or give the necessary directives for the
holding of a general meeting for the purpose of appointing a liquidator
and for the fixing of the remuneration to be paid to him.

(6) A liquidator appointed in accordance with the provisions
of this section may be removed by extraordinary resolution of the
company; except where he has been appointed by the Court in terms of
this section.

271. (1) If a vacancy occurs by death, resignation or removal
in the office of liquidator appointed by the company, the company shall
by extraordinary resolution fill the vacancy.

(2) For the purposes of subsection (1) of this section, a
general meeting shall be convened by any member, contributory or, if
there were more than one liquidator, by the continuing liquidator or
liquidators and notice thereof shall be given within fourteen days of the
occurrence of the vacancy referred to in subsection (1) of this section.

(3) The general meeting shall be held in the manner provided
by this Act or by the memorandum and articles, or in such manner as
may, on the application of any member, contributory or by the continuing
liquidator, be determined by the Court.

(4) If for any cause whatsoever a liquidator is not appointed
in the manner specified by subsection (1) of this section, any member,
contributory or the continuing liquidator or liquidators may, at any time
thereafter, apply to the Court for the appointment of a liquidator, and
the appointment shall be made by the Court.

272. (1) If the liquidator is, at any time after a declaration is
made in accordance with section 268 of this Act, of opinion that the
company will not be able to pay its debts within the period stated in the
said declaration, he shall forthwith summon a meeting of the creditors,
and shall lay before the meeting a statement of the assets and liabilities
of the company and the provisions of section 276 of this Act shall apply.



(2) If the liquidator fails to comply with the provisions of
this section, he shall be liable to a penalty.

273. (1) Subject to the provisions of section 276 of this Act, in
the event of the winding up continuing for more than twelve months,
the liquidator shall summon a general meeting of the company at the
end of the first period of twelve months from the commencement of the
winding up, and of each succeeding period of twelve months, or at the
first convenient date within three months from the end of the period of
twelve months, or within a longer term as the Registrar may allow, and
shall lay before the meeting an account of his acts and dealings and of
the conduct of the winding up during the preceding twelve months,
including a summary of receipts and expenditure.

(2) If the liquidator fails to comply with the provisions of
subsection (1) of this section he shall be liable to a penalty.

(3) A member or members holding not less than one-tenth
of the paid up share capital having the right to vote at general meetings
of the company may at any time, by request in writing require the
liquidator to convene a general meeting of the company. Such request
shall be signed by such member or members and shall state the objects
of the meeting.

274. (1) Subject to the provisions of section 276 of this Act, as
soon as the affairs of the company are fully wound up, the liquidator
shall make an account of the winding up, showing how the winding up
has been conducted and how the property of the company has been
disposed of, and shall draw up a scheme of distribution indicating the
amount due in respect of each share from the assets of the company,
where applicable, and he shall cause the account to be audited by one
or more auditors appointed by ordinary resolution of the company, or
in default by the Court. The liquidator shall therefore call a general
meeting of the company for the purpose of laying before it the account
and scheme of distribution, if any, together with the auditors’ report,
and giving any explanation thereof.

(2) Within seven days after the meeting, the liquidator shall send
to the Registrar a copy of the account and of the scheme of distribution,
if any, together with the auditors’ report, and shall make a return to him
of the holding of the meeting and of its date, and if the copy is not sent
or the return is not made in accordance with this subsection the liquidator
shall be liable to a penalty, and, for every day during which the default
continues, to a further penalty:

Provided that, if a quorum is not present at the meeting, the
liquidator shall, in lieu of the return mentioned in this subsection, make
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a return that the meeting was duly summoned and that no quorum was
present thereat, and upon such a return being made the provisions of
this subsection as to the making of the return shall be deemed to have
been complied with.

(3) If the liquidator fails to call a general meeting of the
company as required by this section, he shall be liable to a penalty.

(4) The provisions of section 153 of this Act shall apply to
an auditor appointed in terms of subsection (1) of this section, and the
words “the last three years” in the said section 153 shall be construed as
referring to the last three years immediately preceding the date of
dissolution. Such auditor shall not be a person who has held the office
of auditor of the company at any time during the last three years
immediately preceding the date of dissolution.

275. (1) The Registrar, on receiving the account and the scheme
of distribution, if any, together with the auditors’ report and either of
the returns mentioned in subsection (2) of section 274 of this Act, shall
forthwith register them, and on the expiration of three months from the
publication of the notice referred to in paragraph (e) of subsection (1)
of section 401 of this Act, the Registrar shall strike the name of the
company off the register:

Provided that the Court may, on the application filed within
the said period of three months by the liquidator or by any other person
who appears to the Court to have an interest, make an order deferring
the date at which the name of the company shall be struck off the register
for such time and subject to such conditions as the Court may provide.

(2) When an order by the Court is made under the proviso
to subsection (1) of this section, the Registrar of the Superior Courts
shall forthwith forward a copy of it to the Registrar for registration and
the Registrar shall defer applying the provisions of subsection (1) of
this section in accordance with the order given by the Court referred to
in that subsection.

276. Where the provisions of section 272 of this Act have effect,
sections 283 to 285 of this Act shall apply to the winding up in lieu of
sections 273 to 275, as if the winding up were a creditors’ voluntary
winding up and not a members’ voluntary winding up.

Chapter ITI — Provisions applicable to a creditors’
voluntary winding up

277. The provisions of sections 278 to 285 of this Act shall apply
in relation to a creditors’ voluntary winding up.



278. (1) The directors of the company shall cause a meeting of
the creditors of the company to be summoned for a day not later than
the fourteenth day from the day of the general meeting of the company
at which the resolution for dissolution and consequential voluntary
winding up 1s passed, and shall cause the notice of the said meeting of
the creditors to be sent by post to the creditors at least seven days before
the date of that meeting.

(2) The directors of the company shall —

(a) cause a full statement of the position of the company’s
affairs, together with a list of the creditors of the company and the
estimated amount of their claims to be laid before the meeting of
the creditors to be held as aforesaid; and

(b) appoint one of their number to preside at the said
meeting.

(3) It shall be the duty of the director appointed to preside
at the meeting of creditors to attend the meeting and preside thereat.

(4) Where the Court has ordered that the company be wound
up voluntarily by virtue of the provisions of subsection (3) of section
214 of this Act and a declaration in accordance with section 268 of this
Act has not been made, the Court shall, at its sole discretion, determine
whether or not to appoint a liquidator itself in the winding up order.
Where no liquidator is so appointed the general meeting of the company
and the meeting of the creditors referred to in this section, shall be
summoned within fourteen days from the date of the winding up order,
and notice thereof shall be given by the directors of the company at
least seven days before the date of such meetings; and the provisions of
subsections (2) and (3) of this section shall apply.

(5) The directors of the company shall cause the notice of
the meeting of the creditors referred to in this section to be advertised
once in at least one local daily newspaper.

(6) If default is made by the directors, or the director, as the
case may be, in complying with any of the provisions of this section,
every director who is in default shall be liable to a penalty.

279. (1) The creditors and the company at their respective
meetings mentioned in section 278 of this Act may nominate a person
to be liguidator for the purpose of winding up the affairs and distributing
the assets of the company. The nomination of a person as liquidator by
the creditors shall be made by a resolution of the creditors, and the
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nomination by the company shall be made by an extraordinary resolution
of the company. If the creditors and the company nominate different
persons, the person nominated by the creditors shall be liquidator, and
if no person is nominated by the creditors the person, if any, nominated
by the company shall be liquidator.

(2) Where no person is nominated to act as liquidator by
either the creditors or the company, an application to the Court for the
appointment of a liquidator shall be made by the directors of the company
within fourteen days from the date for which the meeting of the creditors
referred to in section 278 of this Act was summoned, and the appointment
shall be made by the Court.

(3) If default is made by the directors in complying with
the provisions of subsection (2) of this section, every director who is in
default shall be liable to a penalty, and, for every day during which the
default continues, to a further penalty.

(4) A liquidator appointed in accordance with the provisions
of this section may be removed by a resolution of the creditors except
where he has been appointed by the Court in terms of section 278 of
this Act or of this section.

(5) In this section, a resolution of the creditors shall have
the meaning assigned to it under section 298 of this Act.

280. (1) The creditors at the meeting to be held in pursuance
of section 278 of this Act, or at any subsequent meeting may, if they
think fit, appoint not more than five representatives of the creditors to a
liquidation committee , and if such committee is appointed, the company
may appoint up to five persons to act as representatives of the
contributories on the committee:

Provided that the creditors may, if they think fit, resolve that
all or any of the persons so appointed by the company ought not to be
members of the liquidation committee, and, if the creditors so resolve,
the persons mentioned in the resolution shall not, unless the Court
otherwise directs, be qualified to act as members of the committee, and
on any application to the Court under the provisions of this subsection
the Court may, if it thinks fit, appoint other persons to act as such
members in place of the persons mentioned in the resolution.

(2) Subject to the provisions of subsection (1) of this section
or as may be otherwise prescribed, the provisions of section 246 of this
Act, other than subsections (1) to (4) thereof, shall apply with respect
to a liquidation committee appointed under this section as they apply



with respect to a liquidation committee appointed in a winding up by
the Court.

281. The liquidation committee or, if there is no such committee,
the creditors, shall fix the basis of remuneration to be paid to the
liquidator or liquidators.

282. If a vacancy occurs, by death, resignation or otherwise, in
the office of a liquidator, a new liquidator shall be appointed in
accordance with the provisions of subsection (1) of section 279 of this
Act:

Provided that if a liquidator is not appointed in accordance
with the provisions of the said subsection, any member or creditor of
the company may apply to the Court for the appointment of a liquidator
and the appointment shall be made by the Court.

283. (1) In the event of the winding up continuing for more
than twelve months, the liquidator shall summon a general meeting of
the company and a meeting of the creditors at the end of the first period
of twelve months from the commencement of the winding up, and of
each succeeding period of twelve months, or at the first convenient
date within three months from the end of the period of twelve months,
or within a longer term as the Registrar may allow, and shall lay before
the meetings an account of his acts and dealings and of the conduct of
the winding up during the preceding twelve months, including a
summary of receipts and expenditure.

(2) If the liquidator fails to comply with the provisions of
subsection (1) of this section, he shall be liable to a penalty.

(3) A member or members holding not less than one tenth
of the paid up share capital having the right to vote at general meetings
of the company or one tenth in value of the creditor or creditors may, at
any time, by request in writing require the liquidator to convene a general
meeting of the company. Such request shall be signed by such member
of members, or such creditor or creditors, as the case may be, and shall
state the objects of the meeting.

284. (1) Assoon as the affairs of the company are fully wound
up, the liquidator shall make an account of the winding up, showing
how the winding up has been conducted and how the property of the
company has been disposed of, and shall draw up a scheme of
distribution indicating the amount due in respect of each share from the
assets of the company, where applicable, and he shall cause the account
to be audited by one or more auditors appointed by resolution of the
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creditors, or in default by the Court. The liquidator shall thereupon call
a general meeting of the company and a meeting of the creditors for the
purpose of laying the account and scheme of distribution, if any, together
with the auditors’ report, before the meetings and giving any
explanations thereof.

(2) Within seven days after the date of the meetings or, if
the meetings are not held on the same date, after the date of the later
meeting, the liquidator shall send to the Registrar a copy of the account
and of the scheme of distribution, if any, together with the auditors’
report, and shall make a return to him of the holding of the meetings
and of their dates; and if the copy is not sent or the return is not made in
accordance with this subsection the liquidator shall be liable to a penalty,
and, for every day during which the default continues, to a further
penalty:

Provided that, if a quorum is not present at either such meeting,
the liquidator shall, in lieu of the return mentioned in this subsection,
make a return that the meeting was duly summoned and that no quorum
was present thereat and upon such a return being made the provisions
of this subsection as to the making of the return shall, in respect of that
meeting, be deemed to have been complied with.

(3) If the liquidator fails to call a general meeting of the
company or a meeting of the creditors as required by this section, he
shall be liable to a penalty.

(4) The provisions of subsection (4) of section 274 shall
apply to an auditor appointed in terms of subsection (1) of this section.

285. (1) The Registrar shall, on receiving the account and the
scheme of distribution, if any, together with the auditors’ report and, in
respect of each such meeting as is referred to in section 284 of this Act,
the return or returns as mentioned in that section, forthwith register
them, and on the expiration of three months from the publication of the
notice referred to in paragraph (e) of subsection (1) of section 401 of
this Act, the Registrar shall strike the name of the company off the
register:

Provided that the Court may, on an application filed within
the said period of three months by the liquidator or by any other person
who appears to the Court to have an interest, make an order deferring
the date at which the name of the company shall be struck off the register
for such time and subject to such conditions as the Court may provide.

(2) When an order by the Court is made under the proviso
to subsection (1) of this section, the Registrar of the Superior Courts
shall forthwith forward a copy of it to the Registrar for registration and
the Registrar shall defer applying the provisions of subsection (1) of
this section in accordance with the order given by the Court referred to
in that subsection.



Chapter IV — Provisions applicable to every voluntary
winding up.

286. The provisions contained in sections 287 to 294 of this Act
shall apply to every voluntary winding up, whether a members’ or a
creditors’ voluntary winding up.

287. Subject to the provisions of this Act and of any other law as
to preferential debts or payments, the property of a company shall, on
its winding up, be applied in satisfaction of its liabilities pari passu,
and, subject to such application, shall, unless the articles otherwise
provide, be distributed among the members according to their rights
and interests in the company.

288. (1) The liquidator may —

(a) in the case of a members’ voluntary winding up, with
the sanction of an extraordinary resolution of the company, and, in
the case of a creditors’ voluntary winding up, with the sanction of
the Court or of the liquidation committee or, if there is no such
committee, of a meeting of the creditors, exercise any of the powers
given by paragraphs (c), (d) and (e) of subsection (1) of section
238 of this Act to a liquidator in a winding up by the Court;

(b) without sanction, exercise any of the other powers given
by this Act to a liquidator in a winding up by the Court;

(c) exercise the power of the Court under this Act of drawing
up a list of contributories, which list shall be prima facie evidence
of the liability of the persons named therein to be contributories;

(d) exercise the power of the Court of making calls;

(e) summon general meetings of the company for the
purpose of obtaining the sanction of the company by extraordinary
resolution or for any other purpose he may think fit.

(2) The liquidator shall pay the debts of the company and
shall adjust the rights of the contributories among themselves.

(3) More than one person may be appointed to exercise the
function of liquidator of a company. Where more than one liquidator is
appointed, any power given by this Act may be exercised by one or
more of them as may be determined at the time of their appoinment, or
in default of such determination, by any two of them acting jointly.

(4) Subiject to the provisions of section 305 of this Act, the
acts of a liquidator shall be valid notwithstanding any defects that may
afterwards be discovered in his appointment.
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Erﬁz:: the Court 289. The Court may, on the application of any member, creditor
liquidators. or contributory, remove a liquidator if it is satisfied that there exist

sufficient grounds to warrant his removal and appoint another liquidator.

Notice by liquidator 290. (1) The liquidator shall, within fourteen days from his
of his appointment.  geceptance of his appointment, deliver to the Registrar for registration
a notice of his appointment stating his name and residence.

(2) [If the liquidator fails to comply with the requirements of this
section he shall be liable to a penalty, and, for every day during which
the default continues, to a further penalty.

When arrangement 291. (1) Any arrangement entered into between a company in
e the course of being wound up, and its creditors shall, subject to the

right of appeal under this section, be binding on the company if
sanctioned by an extraordinary resolution, and on the creditors if acceded
to by two-thirds in value.

(2) Any creditor or contributory may, within fourteen days from
the completion of the arrangement, apply to the Court contesting the
arrangement, and the Court may thereupon, as it thinks fit, amend, vary
or confirm the arrangement.

Courtmay 292, (1) The liquidator or any member, contributory or creditor
determine Questions may apply to the Court to determine any question arising in the course
powers. of winding up of a company, or to exercise, as respects the enforcement

of calls or any other matter, all or any of the powers which the Court

might exercise if the company were being wound up by the Court.

(2) The Court, if satisfied that the determination of the
question or the required exercise of power referred to in subsection (1)
of this section will be just and beneficial, may accede wholly or partially
to the application on such terms and conditions as it thinks fit or may
make such other order on the application as it so determines.

(3) A copy of any order made by virtue of this section
staying the proceedings in the winding up shall forthwith be forwarded
by the Registrar of the Superior Courts to the Registrar who shall make
a minute of the order in the register relating to the company.

Costs of voluntary 293. All costs, charges and expenses properly incurred in the

— winding up, including the remuneration of the liquidator, shall be payable
out of the assets of the company in priority to all other claims, and they
shall, in so far as applicable, be paid in the order of priority established
under section 258 of this Act, unless the Court otherwise directs.

Savings for rights of 294. The voluntary winding up of a company shall not bar the

mﬁﬂ right of any creditor or contributory to have it wound up by the Court,
but in the case of an application by a contributory the Court must be
satisfied that the rights of the contributories will be prejudiced by a
voluntary winding up, and the provisions of subsection (2) of section
223 of this Act shall apply.



SUB-TITLE III — PROVISIONS APPLICABLE TO EVERY
MODE OF WINDING UP

Chapter 1 — Effect of appointment of liquidator and
convening of meetings

295. On the appointment of a liquidator, all the powers of the
directors and of the company secretary shall cease, except as may be
otherwise provided in this Title.

296. (1) The liquidator, including the official Receiver while
occupying the office of liquidator, shall summon all meetings of creditors
or contributories by giving not less than fourteen days' notice thereof in
a daily newspaper circulating wholly or mainly in Malta; and shall, not
less than fourteen days before the day appointed for the meeting, send
by post to every person appearing in the company’s accounting records
to be a creditor of the company, notice of the meeting of creditors, and,
to every person appearing in the company's accounting records or
otherwise to be a contributory of the company, notice of the meeting of

(2) The notice to each creditor shall be sent to the address
given in the creditor's proof of his debt, or, if he has not proved his
debt, to the address given in the statement of affairs of the company, if
any, or to such other address as may be known to the person summoning
the meeting.

(3) Where there is no continuing liquidator, any member,
creditor or contributory may apply to the Court for directions as to the
summoning and holding of a meeting.

(4) The provisions of this section shall not apply to meetings
held under section 278 or section 284 of this Act.

297. (1) A centificate by the Official Receiver, or an affidavit
by the liquidator or creditor, or as the case may be by some officer of
the company, that the notice of any meeting has been duly posted, shall
be sufficient evidence of such notice having been duly sent to the person
to whom the same was addressed.

(2) The involuntary omission of any notice required to be
given by section 296 or any other provision of this Title shall not
invalidate the meeting.
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(3) Where a meeting is summoned by the Official Receiver
or the liquidator, he or someone nominated by him shall be chairman of
the meeting.

298. (1) (a) At a meeting of creditors a resolution shall be
deemed to be passed when a majority in value of the creditors
present personally or by proxy and voting on the resolution have
voted in favour of the resolution.

(b) Atameeting of contributories a resolution shall
be deemed to be passed when a majority in value of the
contributories present in person or by proxy and voting on the
resolution, or three-fourths in value of the contributories, have voted
in favour of the resolution. The value of the contributories shall be
determined according to the number of votes conferred on each
contributory by the memorandum or articles of the company or, if
the memorandum and articles are silent, according to the value of
their respective liabilities to contribute.

(2) The provisions of this Act and of the memorandum or
articles of the company with respect to proxies at general meetings of
the company shall apply to proxies at meetings of creditors and
contributories, with such modifications and adaptations as may be

required.

(3) A copy of every resolution of a meeting of creditors or
contributories in a winding up by the Court shall be certified by the
Official Receiver or the liquidator, as the case may be, and filed in the
Registry of the Superior Courts.

(4) Where a resolution is passed at an adjourned meeting
of any creditors or contributories of a company, the resolution shall, for
all purposes, be treated as having been passed on the date on which it
was in fact passed, and shall not be deemed to have been passed at any
earlier date.

299, (1) A meeting of creditors or contributories may act
provided there is a quorum present consisting of:

(a) in the case of creditors’ meeting, at least three creditors,
or all the creditors where these number less than three; and

(b) in the case of a meeting of contributories, at least three
contributories, or all the contributories where these number less
than three.



(2) If within half an hour from the time appointed for the
meeting, a quorum of creditors or contributories, as the case may be, is
not present or represented, the meeting shall be adjourned to the same
day in the following week at the same time and place or to such other
day or time or place as the chairman may appoint, but so that the day
appointed shall be not less than seven and not more than twenty-one
days from the day from which the meeting was adjourned, and at such
adjourned meeting the number present or represented shall form a
quorum and may act for any purpose.

(3) The chairman may, with the consent of the meeting,
adjourn it from time to time and from place to place, but the adjourned
meeting shall be held at the same place as the original meeting unless in
the resolution for adjournment another place is specified or unless the
Court otherwise orders.

(4) The chairman shall cause minutes of the proceedings of
meetings to be drawn up and properly entered in a book kept for that
purpose and the minutes shall be signed by him.

(5) A list of creditors and contributories present at every
meeting shall be made and kept in such form as the chairman may deem
appropriate or as may be prescribed.

300. (1) Upon the resignation of a liquidator froin his office,
he shall deliver to the Registrar for registration a notice of his resignation
and the resignation shall only become effective on such registration.

(2) Where a liquidator is removed from office by the Court
in accordance with the provisions of this Title, the Registrar of the
Superior Courts shall forthwith deliver a notice of such removal to the
Registrar for registration.

(3) Where aliquidator has been removed by an extraordinary
resolution of the company in a members voluntary winding up, a notice
thereof shall be delivered to the Registrar for registration by any member
of the Company who has duly been authorised by the same resolution
or by the company in general meeting.

(4) Where a liquidator has been removed by a resolution of
the creditors in terms of section 298 of this Act, in a creditor’s voluntary
winding up, a notice thereof shall be delivered to the Registrar for
registration by any creditor of the company who has been duly authorised
by the same resolution or by the creditor's meeting.
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Chapter II — Proof and ranking of claims

301. Inevery winding up of a company the assets of which are
sufficient to meet the liabilities, all debts payable on a contingency, and
all claims against the company, present or future, certain or contingent,
ascertained or which may be due in damages, shall be admissible as
proof against the company, a just estimate being made, so far as possible,
of the value of such debts or claims as may be subject to any contingency
or which are due in damages but not ascertained, or which for some
other reason do not bear a certain value.

302. In the winding up of a company the assets of which are
insufficient to meet the liabilities, the rights of secured and unsecured
creditors and the priority and ranking of their debts shall be regulated
by the law for the time being in force.

Chapter 111 — Effects of winding up on antecedent transactions

303. Every privilege, hypothec or other charge, or transfer or
other disposal of property or rights, and any payment, execution or other
act relating to property or rights made or done by or against a company,
and any obligation incurred by the company, within six months before
the dissolution of the company shall be deemed to be a fraudulent
preference against its creditors whether it is of a gratuitous nature or an
onerous nature, unless the person in whose favour it is made, done or
incurred proves that he did not know and did not have reason to believe
that the company was likely to be dissolved by reason of insolvency;
and in the event of the company being so dissolved every such fraudulent
preference shall be void.

304. (1) Where anything made or done after the appointed day
is void under section 303 of this Act as a fraudulent preference of a
person interested in property privileged, hypothecated or otherwise
charged to secure the company’s debt, then, without prejudice to any
rights or liabilities arising apart from the provisions of this section, the
person preferred shall be subject to the same liabilities and shall have
the same rights as if he had undertaken to be personally liable as surety
for the debt to the extent of the charge on the property or the value of
his interest, whichever is the less.

(2) The value of the preferred person’s interest shall be
determined as at the date of the transaction constituting the fraudulent
preference, and shall be determined as if the interest were free of all
encumbrances or burdens other than those to which the charge for the
company’s debt referred to in subsection (1) of this section was then
subject.



(3) On any application made to the Court with respect to
any payment on the ground that the payment was a fraudulent preference
of a surety or guarantor, the Court may determine any questions with
respect to the payment arising between the person to whom the payment
was made and the surety or guarantor and to grant relief in respect
thereto.

(4) The provisions of subsection (3) of this section shall
apply, with the necessary modifications, in relation to transactions other
than payments of money, as they apply in relation to such payments.

Chapter IV — Qualification of Liquidators and Prohibition
of Certain Transfers by Liquidators

305. (1) A person shall not be qualified to act as liquidator
unless he is an advocate or is an individual who is a certified public
accountant or certified public accountant and auditor, or is registered
with the Registrar as fit and proper to exercise the function of liquidator.

(2) A person who is qualified to act as liquidator in virtue
of subsection (1) of this section, may not act as liquidator if he has held
the office of director or company secretary or has held any other
appointment with or in connection with that company, at any time during
the four years prior to the date on which the company goes into

liquidation.

For the purposes of this subsection, director includes a
person in accordance with whose directions or instructions the directors
of the company are or have been accustomed to act.

306. (1) A liquidator shall be prohibited from transferring or
disposing of any assets of a company, directly or indirectly, in favour
of —

(a) the liquidator himself, his partners or employees, or to
the spouse of the liquidator, or to any other person related to him
by consanguinity or affinity in the direct line, or, up to the third
degree, in the collateral line; or

(b) a commercial partnership, other than a company, of
which he 1s a partner; or

(c) a company of which he is a director, or of which he
holds more than half in nominal value of its issued share capital,
or in which he is entitled to more than half its voting power, or to
a subsidiary or parent company thereof.
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(2) A person who acts in contravention of any of the
provisions of subsection (1) of this section or of section 305 of this Act
shall be guilty of an offence and liable on conviction to a fine (multa)
of not more than five thousand lin.

Chapter V — Offences antecedent to dissolution or in course
of winding up

307. (1) When a company has been dissolved in accordance
with the provisions of section 214 of this Act, any person, being a past
or present officer of the company, shall be guilty of an offence if, within
the twelve months immediately preceding the deemed date of

dissolution, he has -

(a) concealed any part of the company's property, or
concealed any debt due to or from the company; or

(b) fraudulently removed any part of the company's
property; or

(c) concealed, destroyed, mutilated or falsified any book or
paper affecting or relating to the company's property or affairs; or

(d) made any false entry in any book or paper affecting or
relating to the company's property or affairs; or

(e) fraudulently parted with, or altered any document
affecting or relating to the company’s property or affairs; or

(f) pledged or disposed of any property of the company
which has been obtained on credit and has not been paid for, unless
the pledging or disposal was in the ordinary course  of the

company's business; or

(g) by any false representation or other fraud, obtained
property for or on behalf of the company on credit which the
company does not subsequently pay for; or

(h) exercised any false representation or fraud for the
purpose of obtaining the consent of the creditors of the company
or of any of them to an agreement with reference to the affairs of
the company or to its dissolution.



(2) Such person shall be guilty of an offence if within the
period mentioned in subsection (1) of this section he has been a party to
the doing by others of any of the things mentioned in paragraphs (c),
(d) and (e) thereof, and he shall be guilty of an offence if, at any time
after the deemed date of dissolution, he does any of the things mentioned
in paragraphs (a) to (h) of the said subsection, or is party to the doing by
others of any of the things mentioned in paragraphs (c) to (e) of that
subsection.

(3) It shall be a defence for a person charged to prove that
he had no intent to defraud or to conceal the affairs of the company or
to defeat the law.

(4) Where a person pledges or otherwise disposes of any
property in circumstances which amount to an offence under paragraph
(f) of subsection (1) of this section, every person who receives the
property on pledge or otherwise receives the property knowing it to be
pledged or disposed of in such circumstances, shall be guilty of an
offence.

(5) Forthe purposes of this section, the expression “officer”
shall include any person in accordance with whose directions or
instructions the directors of a company have been accustomed to act.

(6) A person guilty of an offence under this section shall
be liable on conviction to a fine (mulra) of not more than one hundred
thousand liri or to imprisonment for a term not exceeding five years or
to both such fine and imprisonment.

308. (1) When a company is being wound up by the Court or
voluntarily, a person shall be guilty of an offence if, being an officer of
the company, he —

(a) has made or caused to be made any gift or transfer of, or
charge on, or has caused or connived at the enforcement of any
executive title against, the property of the company; or

(b) has concealed or removed any part of the property of
the company since, or within two months before, the date of any
unsatisfied judgment or order for payment of money against the
company.

(2) A person shall not be guilty of an offence under
subsection (1) of this section if he proves that, at the time of the conduct
constituting the offence, he had no intent to defraud the company’s
creditors.
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(3) A person guilty of an offence under this section shall be
liable on conviction to a fine (multa) of not more than one hundred
thousand liri or imprisonment for a term not exceeding five years or to
both such fine and imprisonment.

(4) For the purposes of this section, the expression “officer”
shall include any person in accordance with whose directions or
instructions the directors of a company have been accustomed to act,

309. (1) If any person, being a past or present officer of a
company —

(a) does not to the best of his knowledge and belief fully
and truly reveal to the liquidator all the property, movable and
immovable, corporeal or incorporeal, of the company, and how
and to whom and for what consideration and when the company
disposed of any part thereof, except such part as has been disposed
of in the ordinary course of the business of the company; or

(b) does not deliver up to the liquidator, or as the liquidator
directs, all or such part of the property of the company as is in his
custody or under his control, and which he is required by law to
deliver up; or

(c) does not deliver up to the liquidator, or as the liquidator
directs, all accounts, accounting records and documents in his
custody or under his control belonging to the company and which
he is required by law to deliver up; or

(d) makes any material omission in any statement relating
to the affairs of the company; or

(e) knowing or believing that a false debt has been proved
by any person in the winding up, fails for the period of one month
to inform the liquidator thereof; or

(f) after the dissolution of the company prevents the
production of any book or paper affecting or relating to the property
or affairs of the company; or

(g) after the dissolution of the company or at any meeting
of the creditors of the company within twelve months immediately
preceding the dissolution of the company attempts to account for
any part of the property of the company by fictitious losses or
expenses,



he shall be guilty of an offence and shall be liable on conviction to a
fine (multa) of not more than one hundred thousand liri or to
imprisonment for a term not exceeding five years or to both such fine
and imprisonment if, at the time of the commission of the alleged offence,
the company is being wound up, whether by the Court or voluntarily, or
if, subsequent to the commission of the alleged offence, the company is
dissolved in accordance with the provisions of section 214 of this Act.

(2) Forthe purposes of this section, the expression “officer”
shall include any person in accordance with whose directions or
instructions the directors of a company have been accustomed to act.

310. It shall be a good defence to a charge under any of
paragraphs (a), (b), (c) and (d) of subsection (1) of section 309 of this
Act, if the accused proves that he had no intent to defraud; and to a
charge under paragraph (f) of the said section, if he proves that he had
no intent to conceal the state of affairs of the company or to defeat the
law.

311. If any contributory of any company being wound up
destroys, mutilates, alters or falsifies any accounts, accounting records,
documents, books or securities, or makes or is party to the making of
any false or fraudulent entry in any register, accounting record or
document belonging to the company with intent to defraud or deceive
any person, he shall be guilty of an offence and shall be liable on
conviction to a fine (multa) of not more than one hundred thousand liri
or to imprisonment for a term not exceeding five years or to both such
fine and imprisonment.

312. (1) The provisions of this section shall apply if in the
course of the winding up of a company, whether by the Court or
voluntarily, it appears that a person who -

(a) is or has been an officer of the company;
(b) has acted as liquidator of the company; or

(c) notbeing a person falling within paragraphs (a) and (b)
of this subsection, is or has been concerned, or has taken part in
the promotion, formation or management of the company,

has misapplied or retained or become accountable for, any money or
other property of the company, or been guilty of any improper
performance or breach of duty in relation to the company.
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(2) The Court may, on the application of the Official
Receiver or the liquidator, or of any creditor or contributory, examine
the conduct of any person referred to in subsection (1) of this section
and may compel him —

(a) torepay, restore or account for the money or property or
any part of it, with interest at such rate as the Court thinks fit; or

(b) to contribute such sum to the company's assets by way
of compensation in respect of the improper performance or breach
of duty as the Court thinks fit.

313. (1) If any person, being at the time of the commission of
the alleged offence, an officer of a company which is subsequently
dissolved in accordance with the provisions of section 214 of this Act,
has —

(a) by false pretences or by means of any other fraud induced
any person to give credit to the company; or

(b) with intent to defraud creditors of the company, made
or caused to be made any gift or transfer of or charge on, or has
caused or connived at the enforcement of any executive title against,

the property of the company; or

(c) with intent to defraud creditors of the company,
concealed or removed any part of the property of the company
since, or within two months before, the date of any unsatisfied
judgment or order for payment of money obtained against the

company,

he shall be guilty of an offence and shall be liable on conviction to a
fine (multa) of not more than one hundred thousand liri or imprisonment
for aterm not exceeding five years or to both such fine and imprisonment.

(2) A person shall not be guilty of an offence under
subsection (1) of this section by reason of conduct constituting an offence
under paragraph (b) of the said subsection which occurred more than
five years before the date of deemed dissolution.

314. If, where a company is dissolved, it is shown that proper
accounting records were not kept by the company throughout the period
of two years immediately preceding the dissolution or the period between
the registration of the company and the dissolution, whichever is the
shorter, and it is furthermore shown that the company was, at the moment



of its dissolution, unable to pay its debts, every officer of the company
who is in default shall, unless he shows that he acted diligently and that
in the circumstances in which the business of the company was carried
on the default was excusable, be guilty of an offence and liable on
conviction to a fine (multa) of not more than twenty thousand liri, or
imprisonment for a term not exceeding three years, or to both such fine
and imprisonment.

315. (1) If in the course of the winding up of a company,
whether by the Court or voluntarily, it appears that any business of the
company has been carried on with intent to defraud creditors of the
company or creditors of any other person or for any fraudulent purpose,
the Court on the application of the Official Receiver, or the liquidator
or any creditor or contributory of the company, may, if it thinks proper
so to do, declare that any persons who were knowingly parties to the
carrying on of the business in the manner aforesaid be personally
responsible, without any limitation of liability for all or any of the debts
or other liabilities of the company as the Court may direct.

(2) Where the business of a company is carried on with such
intent or for such purposes as is mentioned in subsection (1) of this
section, every person who was knowingly a party in the carrying on of
the business in the manner aforesaid, shall be guilty of an offence and
liable on conviction to a fine (multa) of not more than one hundred
thousand liri or imprisonment for a term not exceeding five years, or to
both such fine and imprisonment.

316. (1) The provisions of this section shall apply where a
company has been dissolved and is insolvent and it appears that a person
who was a director of the company knew, or ought to have known prior
to the dissolution of the company that there was no reasonable prospect
that the company would avoid being dissolved due to its insolvency.

(2) The Court, on the application of the liquidator of a
company to which this section applies, may declare the person who
was a director referred to in subsection (1) of this section liable to make
a payment towards the company’s assets as the Court thinks fit.

(3) The Court shall not grant an application under this
section if it is satisfied that the person who was a director knew that
there was no reasonable prospect that the company would avoid being
dissolved due to its insolvency and accordingly took every step he ought
to have taken with a view to minimising the potential loss to the
company's creditors.
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(4) Forthe purposes of subsections (2) and (3) of this section,
the facts which a director of a company ought to know or ascertain, the
conclusions which he ought to reach and the steps which he ought to
take, are those which would be known or ascertained, or reached or
taken, by a reasonably diligent person having both —

(a) the knowledge, skill and experience that may reasonably
be expected of a person carrying out the same functions as are
carried out by or entrusted to that director in relation to the

company; and
(b) the knowledge, skill and experience that the director has.

(5) For the purposes of this section, director includes a
person in accordance with whose directions or instructions the directors
of the company are accustomed to act.

317. (1) The provisions of this section shall apply to a person
who, on or after the appointed day, was a director of a company (“the
company being wound up") at any time in the twelve months preceding
its dissolution and the company is insolvent upon such dissolution.

(2) Except with leave of the Court, or in such circumstances
as may be prescribed, any person referred to in subsection (1) of this
section shall not at any time during the winding up of the company and
up to two years from the date when its name is struck off the register -

(a) be a director of a company that is known by a name
which is prohibited by virtue of the provisions of subsection (3) of
this section; or

(b) inany way, whether directly or indirectly, be concerned
or take part in the promotion, formation or management of any
such company; or

(c) inany way, whether directly or indirectly, be concerned
or take part in the carrying on of a business carried on under such
a prohibited name.

(3) Forthe purposes of subsection (2) of this section, a name
1s a prohibited name in relation to any person referred to in subsection
(1) of this section if —

(a) itisaname by which the company being wound up was
known at any time in that period of twelve months; or



(b) 1itis a name which is so similar to a name falling within
paragraph (a) as to suggest an association with that company.

(4) A person who acts in contravention of the provisions of
this section shall be guilty of an offence and liable on conviction to a
fine (multa) of not more than five thousand liri. Such person shall also
be personally responsible for the debts of any company referred to in
paragraphs (a) and (b) of subsection (2) which are incurred while he
acts in relation to the company in the manner described in those

paragraphs.

(5) For the purposes of this section, director includes a
person in accordance with whose directions or instructions the directors
of the company are accustomed to act.

318. If it appears to the Court in the course of a winding up by
the Court that any past or present officers, or any member of the
company, or any other person, has been guilty of any offence in relation
to the company which is an offence under this Act or for which he is
otherwise criminally liable, the Court shall, either on the application of
any person interested in the winding up or of its own motion, refer the
matter to the Commissioner of Police through the Registrar of the
Superior Courts.

319. If it appears to the liquidator in the course of a voluntary
winding up that any past or present officer, or any member, of the
company has been guilty of an offence in relation to the company which
is an offence under this Act or for which he is otherwise criminally
liable, he shall forthwith report the matter to the Commissioner of Police.

320. (1) The Court, upon the application of the Attorney
General or the Registrar, may make a disqualification order against any
person who is found guilty of an offence under this Act, other than an
offence punishable only with a fine, or who has infringed any
requirement of this Act with the consequence that the person becomes
liable to contribute to the assets of a company or becomes personally
liable for the debts of the company.

(2) The Court, upon the application of the Attorney
General or the Registrar, may also make a disqualification order against
any person if it is satisfied-

(a) that such person is or has been a director of a company
which at any time has become insolvent, whether while he was a
director or subsequently; and

A 1715

Reference by Court
for prosecution of
elc.

Report by liquidator
for prosecution of
delinquent officers
etc.

Disqualification
orders,



A 1716

Other remedies.

(b) that his conduct as a director of that company, either
taken alone or taken together with his conduct as a director of any
other company or companies, makes him unfit to be involved in
the management of a company.

(3) A disqualification order made under this section may
be for a minimum period of one year and a maximum period of fifteen
years.

(4) Forthe purposes of this section, a disqualification order
is an order whereby a person shall not, without leave of the Court,
be —

(a) adirector or company secretary of a company; or

(b) aliquidator or provisional administrator of a company;
or

(c) a special manager of the estate or business of a
company; or

(d) concerned in any way, whether directly or indirectly,
or take part in the promotion, formation or management of a
company,

for a specified period beginning with the date of the order.

(5) A notice of a disqualification order made under this
section shall:

(a) be delivered by the Registrar of the Superior Courts to
the Registrar for registration;

(b) be furthermore recorded in a Register to be kept for this
purpose by the Registrar and which shall be open for public
inspection.

(6) Any person who, while being subject to a disqualification
order, acts in contravention thereof, shall be guilty of an offence and
liable on conviction to a fine (mulra) of not more than twenty thousand
liri or imprisonment for a term not exceeding three years or to both
such fine and imprisonment.

321. The provisions of this Chapter shall be without prejudice to
any other offences or remedies which may exist under any other law.



Chapter VI — Supplementary Provisions

322. (1) If, where a company is being wound up, whether by 3

the Court or voluntarily, the winding up is not concluded within twelve
months after the dissolution of the company, the liquidator, not being
the Official Receiver, shall, within thirty days from the expiry of the
said period of twelve months, and subsequently at intervals of six
months, until the winding up is concluded, send to the Registrar a
statement with respect to the proceedings in and position of the winding
up commencing on the date when the liquidator was first appointed and
drawn to the end of the period in respect of which the statement is due,
and made in such form and containing such particulars as may be
prescribed. In a winding up by the Court, where the assets of the
company have been fully realised and distributed before the expiration
of a six-monthly interval, a final statement shall be sent to the Registrar
for registration.

(2) If a liquidator fails to comply with the provisions of
this section, he shall be liable to a penalty and, for every day during
which the default continues, to a further penalty.

323. (1) The Court may, with respect to all matters relating to
the dissolution and winding up of a company, have regard to the wishes
of the creditors or contributories of the company, as proved to it by any
sufficient evidence, and may, if it thinks fit, for the purpose of
ascertaining those wishes direct that meetings of the creditors or
contributories be called, held and conducted in such manner as the Court
considers appropriate and may appoint a person to act as chairman of
any such meeting and to report the result thereof to the Court.

(2) In the case of creditors, regard shall be had to the value
of each creditor’s debt; and in the case of contributories, regard shall
be had to the number of votes conferred on each contributory by the
memorandum or articles of the company or, if the memorandum and
articles are silent, to the value of their respective liabilities to contribute.

324. (1) Where the name of a company is struck off the register,
the Registrar shall forthwith proceed to publish a notice thereof in the
Gazette.

(2) The liquidator shall keep the accounts, accounting
records and documents of the company for a period of ten years from
the date of publication of the striking of the company’s name off the
register.

(3) If the liquidator fails to comply with subsection (2) of
this section he shall be liable to a penalty.
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325. (1) Where the Registrar has reasonable cause to believe
that a company is not carrying on business or is not in operation, he
may send to the company by post a letter inquiring whether the company
is carrying on business or is in operation.

(2) If the Registrar receives an answer to the effect that
the company is not carrying on business or is not in operation, or does
not within one month of sending the letter receive an answer thereto, he
may send to the company by post and publish a notice in the Gazette
and in a daily newspaper circulating wholly or mainly in Malta that at
the expiration of three months from the date of that notice the company
mentioned therein shall, unless cause is previously shown to the contrary,
be deemed to be dissolved and the company’s name consequently struck
off the register; and the company’s assets shall devolve upon the
Government of Malta.,

(3) If, in any case where a company is being wound up,
the Registrar has reasonable cause to believe either that no liquidator is
acting or that the affairs of the company are fully wound up, and the
returns required to be made by the liquidator are overdue by six months
or more, the Registrar shall send to the company or to the liquidator, if
any, and publish a notice in the manner provided in subsection (2) of
this section.

(4) At the expiration of the period of three months
specified in the notice published for the purposes of subsection (3) of
this section, the winding up of the company shall, unless cause is
previously shown to the contrary, be deemed to be concluded and
consequently the company's name shall be struck off the register. and
the company's assets shall devolve upon the Government of Malta:

Provided that —

(a) the liability, if any, of every director or other officer of
the company and of every member of the company shall continue
and may be enforced as if the company had not been dissolved;
and

(b) nothing in this section shall affect the power of the
Court to actually wind up a company the name of which has been
struck off the register.

(5) If acompany or any member or creditor thereof feels
aggrieved by the fact that the name of the company has been struck off
the register, the Court on an application made by the company or member
or creditor before the expiration of two years from the publication of



the notice of the striking off provided for in subsections (2) and (4) of
this section may, if satisfied that the company was at the time of the
striking off carrying on business or was in operation, or otherwise that
it is proper that the company be restored to the register, order that the
company be restored to the register, and upon an official copy of the
order being delivered to the Registrar for registration, the company shall
be deemed to have continued in existence as if its name had not been
struck off; and the Court may by its order give such directions and
make such provisions as seem fit for placing the company and all other
persons in the same position as nearly as may be as if the name of the
company had not been struck off. The Registrar shall forthwith proceed
to publish a notice in the Gazette and in a daily newspaper circulating
wholly or mainly in Malta that the company has been restored to the
register.

(6) A notice to be sent under this section to a liquidator
may be addressed to the liquidator at his last known place of business
or address, and a letter or notice to be sent under this section to a company
may be addressed to the company at its registered office.

326. (1) PartIII of the Commercial Code relating to bankruptcy
shall not apply to a company.

(2) References in other laws other than Part IIl of the
Commercial Code to a bankrupt shall, when the context requires, be
interpreted as including references to a company being wound up in
circumstances of insolvency under the provisions of this Title, and

references to bankrupt shall be construed accordingly.

PART VI — COMPANY RECONSTRUCTIONS

327. (1) Where a compromise or arrangement is proposed
between a company and its creditors, or any class of them, or between
the company and its members, or any class of them, the Court may on
the application of the company or any creditor or member of it or, in the
case of a company being wound up, the liquidator, order a meeting of
the creditors or class of creditors, or of the members of the company or
class of members, as the case may be, to be summoned in such manner
as the Court directs.

(2) [If a majority in number representing three-fourths in
value of the creditors or class of creditors or members or class of
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members, as the case may be, present and voting either in person or by
proxy at the meeting, agree to any compromise or arrangement, the
compromise or arrangement, if sanctioned by the Court, shall be binding
on all creditors or the class of creditors or on the members or class of
members, as the case may be, and also on the company or, in the case of
a company in the course of being wound up, on the liquidator and
contributories of the company.

(3) The Court’s order under subsection (2) of this section
shall have no effect until a copy of it has been delivered to the Registrar
for registration in accordance with subsection (5) of section 329 of this
Act; and a copy of every such order shall be annexed to every copy of
the company's memorandum issued after the order has been made.

(4) If a company makes default in complying with
subsection (3) of this section, the company and every officer thereof
who is in default shall be liable to a penalty.

(5) For the purposes of this section and section 328 of this
Act —

(a) “company” means any company which is unable to pay
its debts in terms of subsection (4) of section 214 of this Act or in
those circumstances where the Court is of the opinion that there
are grounds of sufficient gravity that would have otherwise
warranted the dissolution and consequent winding up of the
company in terms of sub-paragraph (iv) of paragraph (b) of
subsection (2) of section 214 of this Act; and

(b) *“arrangement” includes a reorganisation of the
company's share capital by the consolidation of shares of different
classes or by the division of shares into shares of different classes,
or by both of those methods.

328. (1) The provisions of this section shall apply where a
meeting of creditors or any class of creditors, or of members or any
class of members, is summoned under section 327 of this Act.

(2) Withevery notice summoning the meeting which is sent
to a creditor or member there shall be sent also a statement explaining
the effect of the compromise or arrangement and in particular stating
any material interests of the directors of the company, whether as
directors or as members or as creditors of the company or otherwise,
and the effect on those interests of the compromise or arrangement, in
so far as it is different from the effect on the like interests of other
persons.



(3) Inevery notice summoning the meeting which is given
by advertisement there shall be included either such a statement as above-
mentioned or a notification of the place at which, and the manner in
which, creditors or members entitled to attend the meeting may obtain
copies of the statement.

(4) Where the compromise or arrangement-affects the rights
of debenture holders of the company, the statement shall give the like
explanation as regards the holders of any security for the issue of the
debentures as it is required to give as regards the company's directors.

(5) Where a notice given by advertisement includes a
notification that copies of a statement explaining the effect of the
compromise or arrangement proposed can be obtained by creditors or
members entitled to attend the meeting, every such creditor or member
shall, on making a request in the manner indicated by the notice, be
furnished by the company free of charge with a copy of the statement.

(6) If a company makes default in complying with any
requirement of this section, the company and every officer thereof who
is in default shall be liable to a penalty; and for this purpose a liquidator
of the company shall be deemed to be an officer of the company:

Provided that a person shall not be liable under this subsection
if he shows that the default was due to the refusal of another person,
being a director, to supply the necessary particulars of his interests.

(7) It shall be the duty of any director of the company to
give notice to the company and to any debenture holders of such matters
relating to himself as may be necessary for purposes of this section;
and any person who makes default in complying with this subsection
shall be liable to a penalty.

329. (1) The provisions of this section shall apply where
application is made to the Court under section 327 of this Act for the
sanctioning of a compromise or arrangement proposed between a
company and any such persons as are mentioned in that section.

(2) Ifitis shown —

(a) that the compromise or arrangement has been proposed
for the purposes of, or in connection with, a scheme for the
reconstruction of any company or companies, or the amalgamation
of any two or more companies; and
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(b) that under the scheme the whole or any part of the
undertaking or the property of any company concerned in the
scheme (in this section referred to as “a transferor company™) is to
be transferred to another company (in this section referred to as
“the transferee company™),

the Court may, either by the order sanctioning the compromise or
arrangement or by any subsequent order, make provision for all or any
of the matters specified in subsection (3) of this section.

(3) The matters for which the Court's order may make
provision are —

(a) the transfer to the transferee company of the whole or
any part of the undertaking and of the property or liabilities of any
transferor company;

(b) the allotting or appropriation by the transferee company
of any shares, debentures, securities or other like interests in that
company which under the compromise or arrangement are to be
allotted or appropriated by that company to or for any person;

(c) the continuation by or against the transferee company
of any legal proceedings pending by or against any transferor
company;

(d) the dissolution of any transferor company and the
striking off of its name, without its having to be wound up;

(e) the provision to be made for any persons who, within
such time and in such manner as the Court directs, dissent from
the compromise or arrangement;

(F) such incidental, consequential and supplemental matters
as are necessary to secure that the reconstruction or amalgamation
is fully and effectively carried out.

(4) If an order under this section provides for the transfer
of property or liabilities, then —

(a) that property shall by virtue of the order be transferred
to, and vest in, the transferee company; and

(b) those liabilities shall, by virtue of the order, be transferred
to and become habilities of that company,



and property, if the order so directs, shall vest freed from any charge or
other burden which shall, by virtue of the compromise or arrangement,
cease to have effect.

(5) Where an order is made under this section, every
company in relation to which the order is made shall cause a certified
copy of the order to be delivered to the Registrar for registration within
seven days after its making; and if default is made in complying with
this subsection, the company and every officer thereof who is in default
shall be liable to a penalty, and, for every day during which the default
continues, to a further penalty.

PART VII — CONVERSION OF COMMERCIAL PARTNERSHIPS

330. (1) A commercial partnership (in this Chapter referred to
as “the commercial partnership to be converted”) may, by complying
with the requirements prescribed in relation to the formation, share
capital and validity of the kind of commercial partnership into which it
is to be converted, be converted into a commercial partnership of that
kind (in this Chapter referred to as “the commercial partnership resulting
from the conversion™).

(2) Where the commercial partnership to be converted is
either en nom collectif or en commandite the conversion may only be
made by a decision taken in accordance with the provisions of the deed
of partnership or, in the absence of any such provision, with the consent
of all the partners both general and limited:

Provided that where one or more limited partners holding in
the aggregate not more than one-fourth of the total contribution of the
limited partners of a partnership en commandite the capital of which is
not divided into shares, or one-tenth of the share capital of the partnership
en commandite the capital of which is divided into shares, have not
given their consent, the commercial partnership may nevertheless
proceed with the conversion, but it shall be required, for the purposes
of the conversion, to liquidate and re-imburse to every limited partner
who has not given his consent, if he so requests, his interest in the
commercial partnership or to redeem the shares held by him on such
terms as may be agreed or as the Court, on a demand of either the
commercial partnership or the limited partner, thinks fit to order.

(3) Where the commercial partnership to be converted is
a company, whether public or private, the conversion may only be made
if it has been approved by an extraordinary resolution taken at a general
meeting of the company. The company shall be required, for the purpose
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of the conversion, to redeem the shares held by the dissenting members,
if they so request, on such terms as may be agreed or as the Court, on a
demand of either the company or the dissenting members, thinks fit to
order.

(4) The commercial partnership to be converted shall be
dissolved without having to be wound up in accordance with the
provisions of Title I of Part V of this Act in relation to a company and
with the relevant provisions of Part Il of this Act in relation to the
other kinds of commercial partnerships; and dissolution shall be deemed
to take place when the conversion becomes effective in accordance with
the provisions of section 332 of this Act.

331. (1) The decision or resolution approving the conversion
of a commercial partnership together with the instruments giving effect
to the decision or resolution, or an authentic copy thereof, shall be
delivered for registration to the Registrar who, being satisfied that the
requirements of section 330 of this Act have been complied with, shall
register it.

(2) The aforesaid delivery shall be made by any of the
partners or directors of the new commercial partnership as the case
may be.

332. (1) Upon the conversion of a commercial partnership
which has become effective either through the lapse of the period referred
to in section 334 of this Act or, where objection is made under that
section, by a decision of the Court, the Registrar shall strike the name
of the commercial partnership that has been converted off the register
and shall issue a new certificate of registration for the commercial
partnership resulting from the conversion, denoting the fact of the
formation of that commercial partnership as a result of the conversion.
Where a conversion which has been registered under this section
becomes ineffective by a decision of the Court under section 334 of
this Act, the Registrar shall amend the registration accordingly.

(2) The Registrar shall, in the cases specified in subsection
(1) of this section, either proceed to publish the conversion after it has
become effective or to publish a notice that the conversion has become
ineffective by decision of the Court under section 334 of this Act, in
accordance with the provisions of paragraph (e) of subsection (1) of
section 401 of this Act.

333. The conversion of a commercial partnership shall not
discharge partners with unlimited liability from liability for the
obligations of the commercial partnership contracted prior to the
publication of the statement referred to in paragraph (e) of subsection
(1) of section 401 of this Act unless it is proved that the creditors of the
commercial partnership have given their consent to the conversion.



334. (1) The conversion of a commercial partnership shall not
take effect until three months from the date of the publication of the
statement referred to in paragraph (e) of subsection (1) of section 401
of this Act relating to the decision or resolution approving the conversion.

(2) During the aforesaid period of three months any creditor
of the commercial partnership whose debt existed prior to the publication
of the statement referred to in subsection (1) of this section may by writ
of summons object to the conversion and, if he shows good cause why
it should not take effect, the Court shall either uphold the objection or
allow the conversion on sufficient security being given.

(3) Without prejudice to the provisions of subsection (2) of
this section any partner or sharcholder, as the case may be, of the
commercial partnership being converted, or the Registrar, shall have
the right to challenge the validity of the conversion only within the
aforesaid period of three months by means of a writ of summons.

(4) Where as a result of the proceedings for which provision
is made in subsection (3) of this section, the Court is satisfied that the
conversion is not valid, the Court shall disallow the said conversion:

Provided that the Court shall have the right to suspend its
decision disallowing the conversion and to grant time, which shall not
be in excess of six months, to the commercial partnership in default, to
remedy the default rendering the conversion invalid; and if the default
is remedied within the time allowed the conversion shall take effect.

335. (1) The commercial partnership resulting from the
conversion shall succeed to all the assets, rights, liabilities and
obligations without the requirement of any formalities other than those
arising under this Part, and shall retain the same legal personality of the
commercial partnership that has been converted; and the said succession
shall be effective as regards third parties.

(2) Where the commercial partnership resulting from the
conversion is a partnership en nom collectif or a partnership en
commandite the unlimited liability of all the partners in the partnership
en nom collectif and that of the general partners in the partnership en
commandite, as the case may be, shall also extend to the obligations of
the commercial partnership that has been converted.

(3) The succession to all assets, rights, liabilities and
obligations of the commercial partnership that has been converted, by
the commercial partnership resulting from the conversion referred to in
subsection (1) of this section, shall not give nise to any lhability to the
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payment of any duty or tax under the Duty on Documents and Transfers
Act or the Income Tax Act:

Provided that this subsection shall not apply to such duty and
any other fees that may be payable upon the registration of the
commercial partnership resulting from the conversion.

PART VIII — AMALGAMATION OF COMMERCIAL
PARTNERSHIPS

TITLE I — AMALGAMATION OF PARTNERSHIPS EN NOM
COLLECTIF AND EN COMMANDITE

336. (1) The provisions of sections 337 to 342 of this Act shall
apply to the amalgamation of partnerships en nom collectif and en
commandite.

(2) Amalgamation between two or more commercial
partnerships (referred to in this Part as “the amalgamating commercial
partnerships™) may be effected where all the amalgamating commercial
partnerships are en nom collectif or where they are all en commandite
or where at least one of the commercial partnerships being amalgamated
is en nom collectif and the other commercial partnership or partnerships
are en commandite, or vice versa.

337. (1) The provisions of subsection (2) of section 330 of this
Act shall apply to the amalgamation of any two or more commercial
partnerships whether such an amalgamation is effected by the formation
of a new commercial partnership (referred to in this Part as “the new
commercial partnership”) instead of the existing commercial
partnerships (referred to in this Part as “the commercial partnerships to
be substituted”) or by the merger of one or more commercial partnerships
(referred to in this Part as “the commercial partnerships to be acquired™)
with another existing commercial partnership (referred to in this Part as
“the acquiring commercial partnership™) as though references to
conversion therein were references to amalgamation.

(2) The commercial partnerships to be acquired or, as the
case may be, the commercial partnerships to be substituted, shall be
dissolved without having to be wound up in accordance with the relevant
provisions of Part I11 of this Act, and dissolution shall be deemed to
take place when the amalgamation becomes effective in accordance
with the provisions of section 339 of this Act.



338. (1) The decisions taken by each of the amalgamating
commercial partnerships approving the amalgamation together with the
instruments giving effect thereto, or an authentic copy thereof, shall be
delivered for registration to the Registrar, who, being satisfied that the
requirements of section 337 of this Act have been complied with, shall
register them.

(2) The aforesaid delivery shall be made by any of the
partners of the new commercial partnership or of the acquiring
commercial partnership as the case may be.

339. (1) Upon the amalgamation of two or more commercial
partnerships which has become effective either through the lapse of the
period referred to in section 341 of this Act or where objection is made
under that section, by a decision of the Court, the Registrar shall strike
the name of the commercial partnership or of each of the commercial
partnerships ceasing to exist off the register and shall, according to the
case, either issue a new certificate of registration for the new commercial
partnership denoting the fact of the formation of the commercial
partnership as a result of the amalgamation, or issue a certificate of
registration altered to meet the circumstances of the case and denoting
the fact of the amalgamation for the acquiring commercial partnership;
and where an amalgamation which has been registered under this section
becomes ineffective by a decision of the Court under section 341 of this
Act, the Registrar shall amend the registration accordingly.

(2) The Registrar shall, in the cases specified in subsection
(1) of this section, in respect of every one of the amalgamating
commercial partnerships, either proceed to publish the amalgamation
after it has become effective or to publish a notice that the amalgamation
has become ineffective by decision of the Court under section 341 of
this Act, in accordance with the provisions of paragraph (e) of subsection
(1) of section 401 of this Act.

340. The amalgamation of two or more commercial partnerships
shall not discharge partners with unlimited liability from liability for
the obligations of the amalgamating commercial partnerships contracted
prior to the publication of the statement referred to in paragraph (e) of
subsection (1) of section 401 of this Act, unless it is proven that the
creditors of the amalgamating commercial partnerships have given their
consent to the amalgamation.

341. (1) The amalgamation of two or more commercial
partnerships shall not take effect until three months from the date of the
publication of the statement referred to in paragraph (e) of subsection
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(1) of section 401 of this Act relating to the decisions approving the
amalgamation.

(2) During the aforesaid period of three months any creditor
of any of the amalgamating commercial partnerships whose debt existed
prior to the publication of the statement referred to in subsection (1) of
this section may by writ of summons object to the amalgamation, and if
he shows good cause why it should not take effect, the Court shall either
uphold the objection or allow the amalgamation to proceed upon
sufficient security being given.

(3) Without prejudice to the provisions of subsection (2) of
this section any partner of any of the amalgamating commercial
partnerships or the Registrar shall have the right to challenge the validity
of the amalgamation only within the aforesaid period of three months
by means of a writ of summons.

(4) Where as a result of the proceedings for which provision
is made in subsection (3) of this section, the Court is satisfied that the
amalgamation is not valid, the Court shall disallow the said

amalgamation:

Provided that the Court shall have the right to suspend its
decision disallowing the amalgamation and to grant time which shall
not be in excess of six months, to the commercial partnership or
partnerships in default to remedy the default rendering the amalgamation
invalid; and if the default is remedied within the time allowed, the
amalgamation shall take effect.

342. (1) Anacquiring commercial partnership or, where a new
commercial partnership is formed, the new commercial partnership,
shall succeed to all the assets, rights, liabilities and obligations of the
commercial partnership or partnerships ceasing to exist, without the
requirement of any formalities other than those required under this Title,
and the said succession shall be effective as regards third parties.

(2) Where the acquiring commercial partnership or the new
commercial partnership, as the casc may be, is a partnership en nom
collectif, the unlimited liability of all the partners thereof shall also extend
to the obligations of the commercial partnership or partnerships ceasing
1o exist. |

(3) Where the acquiring commercial partnership or the new
commercial partnership as the case may be is a partnership en
commandite the unlimited liability of all the general partners thereof



shall also extend to the obligations of the commercial partnership or
partnerships ceasing to exist.

(4) The succession to all assets, rights, liabilities and
obligations of the commercial partnership or partnerships ceasing to
exist, by the acquiring commercial partnership or, where a new
commercial partnership is formed, the new commercial partnership,
referred to in subsection (1) of this section, shall not give rise to any
liability to the payment of any duty or tax under the Duty on Documents
and Transfers Act or the Income Tax Act:

Provided that this subsection shall not apply to such duty and
any other fees that may be payable upon any increase in the contribution,
the allotment of new shares and the registration of any new commercial
partnership resulting from the amalgamation, as the case may be.

TITLE I — AMALGAMATION OF COMPANIES

343. (1) Amalgamation of two or more companies may be
effected by —

(a) merger by acquisition; or
(b) merger by formation of a new company.

(2) Merger by acquisition is the operation whereby a
company (referred to in this Part as “the acquiring company’') acquires
the assets and liabilities of one or more other companies (referred to in
this Part as “the companies being acquired”) in exchange for the issue
to the shareholders of the companies being acquired of shares in the
acquiring company and a cash payment, if any, not exceeding ten per
cent of the nominal value of the shares so issued.

(3) Merger by formation of a new company is the operation
whereby two or more companies (referred to in this Part as “the merging
companies”) deliver to a company which they set up (referred to in this
Part as “the new company”) all their assets and liabilities in exchange
for the issue to the shareholders of the merging companies of shares in
the new company and a cash payment, if any, not exceeding ten per
cent of the nominal value of the shares so issued.

(4) The companies being acquired or, as the case may be,
the merging companies, shall be dissolved without having to be wound
up in accordance with the provisions of Title II of Part V of this Act and
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dissolution shall be deemed to take place when the amalgamation
becomes effective in accordance with the provisions of section 353 of
this Act.

(5) The fact that one or more of the companies being
acquired, or one or more of the merging companies has been dissolved
voluntarily by an extraordinary resolution, and a declaration of solvency
has been filed shall not prevent such companies taking part in the
amalgamation provided that none of their assets have been distributed
to shareholders after dissolution. Any provision of this Part requiring
the directors of a company to act shall be interpreted in relation to a
company which has been dissolved as requiring the liquidator to act.

(6) The fact that one or more of the companies being
acquired or one or more of the merging companies has been dissolved
by the Court in terms of section 214 of this Act, and in the case of a
voluntary winding up a declaration of solvency has not been filed, shall
invalidate the amalgamation with respect to all the amalgamating
companies.

(7) A company may only be amalgamated with one or more
companies, and may not be amalgamated with any other kind of
commercial partnership.

Chapter I — Merger by acquisition

344. (1) The directors of the acquiring company and of each
of the companies being acquired (hereinafter referred to in this Part as
“the amalgamating companies”) shall draw up draft terms of merger in
writing.

(2) The draft terms of merger shall specify the

following —

(a) the status, name and registered office of each of the
amalgamating companies;

(b) the share exchange ratio and the amount of any cash
payment;

(c) the terms relating to the allotment of shares in the
acquiring company,

(d) the date from which the holding of such shares entitles
the holders to participate in profits and any special conditions
affecting that entitlement;



(e) the date from which the transactions of each of the
companies being acquired shall be treated for accounting purposes
as being those of the acquiring company;

(f) the rights conferred by the acquiring company on the
holders of shares to which special rights are attached and on the
holders of debentures or other securities, or the measures proposed
concerning them; and

(g) any special advantage granted to the experts referred to
in section 348 of this Act acting on behalf of each of the
amalgamating companies authorised to examine the draft terms of
merger and to draw up a written report to the shareholders, and to
the directors of each of the amalgamating companies.

(3) The draft terms of merger, duly completed, shall be
signed by at least one director and the company secretary of each of the
amalgamating companies, and forwarded to the Registrar for registration,
who being satisfied that the requirements of subsection (2) of this section
have been complied with, shall register them.

345. (1) A merger by acquisition shall only be made if it has
been approved by an extraordinary resolution of each of the
amalgamating companies. Each of such companies shall be required to
redeem the shares held by the dissenting members, if they so request,
on such terms as may be agreed or as the Court, on a demand by either
the company or the dissenting members, thinks fit to order.

(2) For the purposes of subsection (1) of this section,
approval shall not be valid unless the extraordinary resolution is adopted
at least one month after the publication of the draft terms of merger and
not later than three months therefrom.

(3) The provisions of this Act governing alterations and
additions to the memorandum and articles shall, as appropriate, apply
to ‘any alterations and additions to the memorandum and articles
necessitated by any amalgamation referred to in this Part.

(4) Where there 1s more than one class of shares in any of
the amalgamating companies the extraordinary resolutions of those
companies concerning the amalgamation shall be subject to a separate
vote by at least each class of shareholders whose rights are affected
thereby,

(5) The extraordinary resolution taken by each of the
amalgamating companies shall cover both the approval of the draft terms
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of merger and any alterations and additions to the memorandum and
articles necessitated by the amalgamation.

(6) The approval of the general meeting of the acquiring
company shall not be required if the following conditions are fulfilled -

(a) the draft terms of the merger for the acquiring company
have been duly published in accordance with paragraph (e) of
subsection (1) of section 401 of this Act by the Registrar at least
one month before, and not more than three months before the date
fixed for the general meeting of the company or the latest of the
separate general meetings of the companies being acquired which
are to decide on the draft terms of merger;

(b) at least one month before the date specified in paragraph
(a) of this subsection, all shareholders of the acquiring company
shall be entitled to inspect the documents referred to in section
349 of this Act, at the registered office of the acquiring company;
and

(c) one or more shareholders of the acquiring company
holding at least five per cent of the issued share capital of the
company entitled to vote at general meetings of the company shall
have the right to require that a general meeting of the acquiring
company be called to decide whether to approve the amalgamation.

346. The directors of each of the amalgamating companies shall
draw up a detailed written report explaining the draft terms of the merger
and setting out the legal and economic grounds for them, in particular
the share exchange ratio, and shall describe any special valuation
difficulties which have arisen.

347. Inthe event of an increase in the issued share capital made
to pay the shareholders of the companies being acquired in order to
give effect to an amalgamation, subsections (4), (5) and (6) of section
73 of this Act shall not apply.

348. (1) One or more experts acting on behalf of each of the
amalgamating companies, but independent of them and approved by
the Registrar, shall examine the draft terms of the merger and draw up
a written report to the shareholders.

(2) The report shall specify whether the share exchange ratio
is fair and reasonable and to this effect it shall —



(a) indicate the method or methods used to arrive at the share
exchange ratio proposed; and

(b) state whether such method or methods are adequate in
the case in question, indicating the values arrived at using each
such method and giving an opinion on the relative importance
attributed to such method or methods in arriving at the value
decided on.

(3) The report shall describe any special valuation
difficulties which have arisen.

(4) Each expert shall be entitled to obtain from the
amalgamating companies all relevant information and documents and
to carry out all necessary investigations.

(5) One or more independent experts may be appointed to
draw up a joint report for all the amalgamating companies by the
Registrar at the joint request of the companies involved.

349. (1) Allshareholders of every amalgamating company are
entitled to inspect the following documents at the registered office of
each company at least one month before the date fixed for the general
meeting which is to decide on the draft terms of merger -

(a) the draft terms of merger;

(b) the annual accounts and the directors’ reports of the
amalgamating companies for the preceding three accounting

periods;

(c) an accounting statement drawn up as at a date which
shall not be earlier than the first day of the third month preceding
the date of the draft terms of the merger, if the latest annual accounts
relate to an accounting period which ended more than six months
before that date;

(d) the reports of the directors of the amalgamating
companies relating to the amalgamation; and

(e) the reports of the experts relating to the amalgamation.
(2) The accounting statement provided for in paragraph (c)

of subsection (1) of this section shall be drawn up using the same
methods and the same layout as used for the latest balance sheet:
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Provided that —

(a) it shall not be necessary to take a fresh physical
inventory; and

(b) the valuations shown in the latest balance sheet shall be
altered only to reflect entries in the accounting records.

Notwithstanding the provisions of paragraphs (a) and (b) of
this subsection, interim depreciation and provisions as well as
material changes in actual values not shown in the accounting
records shall be taken into account.

(3) Every shareholder shall be entitled to obtain, on request
and free of charge, full or, if so desired, partial copies of the documents
mentioned in subsection (1) of this section.

350. The extraordinary resolutions taken by each of the
amalgamating companies approving the amalgamation together with
the instruments giving effect thereto, or an authentic copy thereof, shall
be delivered for registration to the Registrar, who, being satisfied that
the requirements of this Part have been complied with, shall register
them.

351. (1) The amalgamation of two or more companies shall
not take effect until three months from the date of the last publication
of the statement referred to in paragraph (e) of subsection (1) of section
401 of this Act relating to the extraordinary resolutions approving the
amalgamation, referred to in section 350 of this Act.

(2) During the aforesaid period of three months any creditor
of any of the amalgamating companies whose debt existed prior to the
publication of the draft terms of merger in terms of paragraph (a) of
subsection (6) of section 345 of this Act may by writ of summons object
to the amalgamation and, if he shows good cause why it should not take
effect, the Court shall either uphold the objection or allow the
amalgamation on sufficient security being given.

(3) The provisions of subsections (1) and (2) of this section
shall apply to the debenture holders of the amalgamating companies so
long as the merger has not already been approved by the debenture
holders individually, or by a special meeting of the debenture holders
called specifically for the purpose, at which meeting all the debenture
holders shall signify their consent.

352. The holders of securities, other than shares, in the companies
being acquired, to which special rights are attached shall be given rights
against the acquiring company in accordance with the draft terms of
merger at least equivalent to those they possessed in the companies
being acquired, unless —



(a) the holders of those securities individually agree to the
alteration of their rights; or

(b) the alteration has been approved by a meeting of the
holders of those securities called specifically for the purpose, at
which meeting all the holders of such securities shall signify their
consent; or

(c) the holders of those securities are entitled to have their
securities re-purchased by the acquiring company.

353. (1) Upon the amalgamation of two or more companies
which has become effective either through the lapse of the period referred
to in section 351 of this Act or, where objection is made under that
section, by decision of the Court, the Registrar shall strike the name of
the companies being acquired off the register and issue a centificate of
registration, altered to meet the circumstances of the case and denoting
the fact of the merger for the acquiring company; and where an
amalgamation which has been registered under this Part does not become
effective pursuant to a decision of the Court under section 351 of this
Act, the Registrar shall amend the registration accordingly.

(2) The Registrar shall in respect of every one of the
amalgamating companies, either proceed to publish a notice of the
amalgamation after it has become effective or to publish a notice that
the amalgamation has not become effective pursuant to a decision of
the Court under section 351 of this Act, in both cases as specified in
subsection (1) of this section.

354. (1) An amalgamation shall have the following
consequences —

(a) the acquiring company shall succeed to all the assets,
rights, liabilities and obligations of the companies being acquired,
both as between the companies being acquired and the acquiring
company and as regards third parties, without the requirement of
any formalities other than those ansing under this Title;

(b) the shareholders of the companies being acquired shall
become shareholders of the acquiring company; and

(c) the companies being acquired shall cease to exist.

(2) No shares in the acquiring company shall be exchanged
for shares in the companies being acquired held either —

(a) by the acquiring company; or
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(b) by the companies being acquired.

(3) The succession to all assets, rights, liabilities and
obligations of the companies being acquired by the acquiring company,
referred to in paragraph (a) of subsection (1) of this section, shall not
give rise to any liability to the payment of any duty or tax under the
Duty on Documents and Transfers Act or the Income Tax Act:

Provided that this subsection shall not apply to such duty and
any other fees that may be payable upon the allotment of new shares in
the acquiring company or upon an increase in its authorised share capital.

ﬁfﬂf :h‘ﬂ“ 355. Any director of any of the amalgamating companies

misconduct. answerable for wilful or negligent misconduct in the preparation and
the implementation of the amalgamation, or any expert responsible for
drawing up, on behalf of any of the amalgamating companies, of the
report on the draft terms of the merger answerable for wilful or negligent
misconduct in the performance of his duties, shall be liable for all
damages occasioned to any shareholder of any of the amalgamating
companies as a consequence of his misconduct.

MTM 356. Any interested party may contest the registration made by

Registrar . the Registrar, by virtue either of section 344 or section 350 of this Act

before the Court in accordance with the following conditions —

(a) the contestation shall be made by application against
the Registrar within one month from the publication following the
registration referred to in section 344 of this Act on the grounds
that the draft terms of merger were not drawn up in accordance
with the provisions of section 344 of this Act; or within three
months from the publication following the registration referred to
in section 350 of this Act on the grounds that the resolution of the
extraordinary general meeting was void or voidable; notice of the
application shall be published by the Registrar in the Gazette;

(b) where it is possible to remedy a defect liable to render
an amalgamation void or voidable, the Court shall grant the
companies involved a period within which to rectify the situation;

(c) anotice that the judgment of the Court has been delivered
shall be published by the Registrar in the Gazette, which notice
shall specify whether the application has been allowed or dismissed;

(d) ajudgment declaring an amalgamation void or voidable
shall not of itself affect the validity of obligations owed by or in



relation to the acquiring company which arose before the judgment
was delivered and after the date of registration of the draft terms
of merger referred to in section 344 of this Act or of the resolutions
and the other instruments referred to in section 350 of this Act
according to the case;

(e) companies which have been parties to an amalgamation
shall be jointly and severally liable in respect of the obligations of
the acquiring company referred to in paragraph (d) of this section;

(f) the amalgamation shall not take effect until the lapse of
the three months referred to in paragraph (a) of this section or, if
an application is filed, until the date of the final judgement, if the
application is refused; and

(g) upon the delivery of the judgement the Registrar shall,
where the application is allowed, amend the registration accordingly
as 1f the amalgamation procedure had never commenced.

Chapter II — Merger by formation of a new company

357. (1) The provisions of sections 344 to 356 other than
subsection (6) of section 345 of this Act shall apply to merger by
formation of a new company as though references to the acquiring
company were references to the new company and as though references
to the amalgamating companies and to the companies being acquired
were references to the merging companies:

Provided that, in the case of a merger by formation of a new
company, the draft terms of merger shall only be drawn up by each of

the merging companies:

Provided further that in paragraph (a) of subsection (2) of
section 344 of this Act, the reference to amalgamating companies shall
also include the new company:

Provided further that the proviso to subsection (3) of section
354 of this Act shall be deemed to refer to such duty and other fees as
may be payable upon the registration of the new company.

(2) The draft terms of merger of each of the merging
companies and the memorandum and articles of association of the new
company shall be approved by an extraordinary resolution of each of
the merging companies.
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(3) The new company shall be formed in accordance with
the provisions of this Act except that the rules governing the verification
of any consideration other than cash laid down in subsections (4), (5)
and (6) of section 73 of this Act shall not apply.

(4) The Registrar shall, after striking the name of the
company being acquired off the register in accordance with the
provisions of subsection (1) of section 353 of this Act, proceed to issue
a certificate of registration for the new company denoting the fact of
the formation of that company as a result of the merger.

Chapter ITII — Acquisition of one company by another which holds
ninety percent or more of its shares

358. (1) Theoperation whereby the assets and liabilities of one
or more companies are delivered to another company which is the holder
of all their shares conferring the right to vote at general meetings and
whereby the former companies are dissolved without having to be wound
up shall be regulated by sections 344 to 356 of this Act to the exclusion
of the provisions contained in paragraphs (b), (¢) and (d) of subsection
(2) of section 344, section 346, section 348, paragraphs (d) and (e) of
subsection (1) of section 349, paragraph (b) of subsection (1) of section
354 and section 355 of this Act.

(2) For the purpose of this section and of section 359, any
reference to “draft terms of acquisition” shall be taken to be a reference
to “draft terms of merger’” as specified in section 344 of this Act.

(3) The approval of the general meeting of each of the
companies involved in the operation shall not be required and section
345 of this Act shall not apply to the operation specified in subsection
(1) of this section, if the following conditions are fulfilled —

(a) the draft terms of acquisition as regards each company
involved in the operation shall be delivered to the Registrar for
registration and shall be published by him at least three months
before the operation takes effect;

(b) within the period mentioned in paragraph (a) of this
section, all shareholders of the acquiring company shall be entitled
to inspect at the registered office of the company the documents
specified in paragraphs (a), (b) and (c¢) of subsection (1) of section
349 of this Act which those same shareholders would be entitled
to inspect in case of an amalgamation made in any of the manners



specified in section 343 of this Act; and the provisions of
subsections (2) and (3) of section 349 of this Act shall apply;

(c) the shareholders of the acquiring company holding at
least five per cent of the issued share capital carrying the right to
vote at general meetings of the company shall be entitled to require
that a general meeting of the acquiring company be called to decide
whether to approve the operation.

(4) The provisions of subsections (1), (2) and (3) of this
section shall apply where all the shares specified therein are held by the
acquiring company.

359. (1) Where one or more companies are acquired by another
company which holds ninety per cent or more, but not all of the shares
of each of those companies, having the right to vote at general meetings,
the general meeting of the acquiring company need not approve the
acquisition provided the following conditions are fulfilled:

(a) the draft terms of the acquisition as regards the acquiring
company shall be delivered to the Registrar for registration and
shall be published by him at least three months before the date
fixed for the general meeting of the companies being acquired
which is to decide on the draft terms of the acquisition;

(b) within the period mentioned in paragraph (a) of this
subsection, all shareholders of the acquiring company shall be
entitled to inspect the documents referred to in paragraph (b) of
subsection (3) of section 358 of this Act and the provisions of the
said paragraph (b) of subsection (3) of section 358 of this Act shall

apply;

(c) the provisions of paragraph (c) of subsection (3) of
section 358 of this Act shall apply to the acquisition regulated by
this section.

(2) Allthe other provisions of Chapter | of this Part relating
to merger by acquisition shall apply:

Provided that the provisions regarding the drawing up of a
report on the draft terms of the merger by the directors and by the experts
as specified in sections 346 and 348 of this Act respectively and the
right of all shareholders to inspect the documents specified in section
349 of this Act shall not apply, as long as the dissenting minority
shareholders of the company or companies being acquired have the
right to have their shares purchased by the acquiring company for a
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consideration corresponding to the fair value of their shares and in the
event of disagreement regarding the fair value of such consideration, as
shall be determined by the Court.

(3) The provisions of subsections (1) and (2) of this section
shall apply where all the shares specified therein are held by the acquiring

company.
PART IX — DIVISION OF COMPANIES
Division of a 360. (1) Division of a company into two or more companies
wmh’ may be effected by —
formation of new
companies.

(a) division by acquisition; or

(b) division by formation of new companies.

(2) Division by acquisition is the operation whereby a
company (referred to in this Part as “the company to be divided”)
delivers to two or more existing companies (referred to in this Part as
“the recipient companies”) all its assets and liabilities in exchange for
the allocation to the shareholders of the company to be divided of shares
in the recipient companies and a cash payment, if any, not exceeding
ten per cent of the nominal value of the shares so issued.

(3) Division by formation of new companies is the same as
the operation described in subsection (2) of this section except that the
recipient companies are formed as new companies for the purposes of
taking part in the division. The expression “the companies involved in
a division” used in the case of a division by formation of new companies
in this Part shall be interpreted as referring only to the company to be
divided.

(4) The company to be divided shall be dissolved without
having to be wound up in accordance with the provisions of Title Il of
Pant V of this Act; dissolution shall be deemed to take place when the

division becomes effective in accordance with the provisions of section
370 of this Act.

(5) The fact that the company to be divided has been
dissolved voluntarily by an extraordinary resolution, and a declaration
of solvency has been filed, shall not prevent that company taking part
in the division provided that none of its assets have been distributed to
shareholders after dissolution. Any provision of this Part requiring the



directors of a company to act shall be interpreted in relation to a company
which has been dissolved as requiring the liquidator to act.

(6) The fact that the company to be divided has been
dissolved by the Court in terms of section 214 of this Act, and in the
case of a voluntary winding up a declaration of solvency has not been
filed, shall invalidate the division with respect to all the companies
involved in the division.

(7) Adivision of a company may only be effected into two
or more companies, and it shall not be possible to effect a division
involving any other kind of commercial partnership.

Chapter I — Division by acquisition

361. (1) The directors of the company to be divided and of
each of the recipient companies (hereinafter referred to in this Part as
“the companies involved in a division™) shall draw up draft terms of
division in writing.

(2) The draft terms of division shall specify the following -

(a) the status, name and registered office of each of the
companies involved in the division;

(b) the share exchange ratio and the amount of any cash
paymenit,

(c) the terms relating to the allotment of shares in each of
the recipient companies;

(d) the date from which the holding of such shares entitles
the holders to participate in profits and any special conditions
affecting that entitlement;

(e) the date from which the transactions of the company to
be divided shall be treated for accounting purposes as being those
of one or other of the recipient companies;

(f) the rights conferred by each of the recipient companies
on the holders of shares to which special rights are attached and
the holders of securities other than shares, or the measures proposed
concerning them;

(g) any special advantage granted to the experts referred to
in section 364 of this Act and to the directors of each of the
companies involved in the division;
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(h) the precise description and allocation of the assets,
rights, liabilities and obligations to be delivered to each of the
recipient companies; and

(i) the allocation to the shareholders of the company to be
divided of shares in the recipient companies and the criterion upon
which such allocation is based.

(3) Where an asset is not allocated by the draft terms of
division and where the interpretation of these terms does not make a
decision on its allocation possible, the asset or the consideration therefor
shall be allocated to all the recipient companies in proportion to the
share of the net assets allocated to each of those companies under the
draft terms of the division.

(4) Where a liability is not allocated by the draft terms of
division and where the interpretation of these terms does not make a
decision on its allocation possible, each of the recipient companies shall
be jointly and severally liable for it:

Provided that such joint and several liability shall be limited
to the net assets allocated to each company.

(5) The draft terms of division for each of the companies
involved in a division duly completed, shall be signed by at least one
director and the company secretary of each of the companies involved
in the division, and forwarded to the Registrar by each company for
registration, who being satisfied that the requirements of the provisions
of this section have been complied with, shall register them.

362. (1) A division may only be made if it has been approved
by an extraordinary resolution of each company involved in the division
to be adopted by each such company at least one month after the
publication of its draft terms of division and not later than three months
therefrom.

(2) Where shares in the recipient companies are allocated
to the shareholders of the company to be divided otherwise than in
proportion to their rights in the capital of that company, the dissenting
members of that company may exercise the right to have their shares
redeemed. In such case, the shares shall be redeemed on such terms as
may be agreed of as the Court, on a demand made either by any of the
recipient companies or by any of the dissenting members of the company
to be divided, thinks fit to order.
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(3) The provisions of this Act governing alterations and
additions to the memorandum and articles shall, as appropriate, apply
to any alterations and additions to the memorandum and articles
necessitated by any division referred to in this Part.

(4) Where there is more than one class of shares in any of
the companies involved in a division the extraordinary resolutions of
those companies concerning the division shall be subject to a separate
vote by at least each class of shareholders whose rights are affected
thereby.

(5) The extraordinary resolution taken by each of the
companies involved in a division shall cover both the approval of the
draft terms of division and any alterations and additions to the
memorandum and articles necessitated by the division.

(6) The general meeting of any recipient company shall not
be required if the following conditions are fulfilled —

(a) the publication of the statement referred to in paragraph
(e) of subsection (1) of section 401 of this Act, provided for pursuant
to the registration required by virtue of subsection (5) of section
361 of this Act shall be effected, for each recipient company, at
least one month and not more than three months before the date
fixed for the general meeting of the company to be divided which
is to decide on the draft terms of division;

(b) at least one month before the date specified in paragraph
(a) of this subsection all shareholders of each recipient company
shall be entitled to inspect the documents specified in subsection
(1) of section 365 of this Act at the registered office of that
company; and

(c) one or more shareholders of any recipient company
holding at least five per cent of the issued share capital which
carries a right to vote at general meetings of the company shall be
entitled to require that a general meeting of that recipient company
be called to decide whether to approve the division.

363. (1) The directors of each of the companies involved in a Drawing up of
division shall draw up a detailed written report explaining the draft mﬂﬂwm

terms of division and setting out the legal and economic grounds for of division by
them, in particular the share exchange ratio and the criterion determining
the allocation of shares.
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(2) The report shall refer to any report prepared pursuant to
subsection (4) of section 73 of this Act.

(3) The directors of a company to be divided shall inform
the general meeting of that company of any material change in the assets
and liabilities between the date of preparation of the draft terms of
division and the date of the general meeting of the company to be divided
which is to be convened to decide on the draft terms of division.

(4) The directors of a company to be divided shall
furthermore inform the directors of the recipient companies so that these
directors can inform the respective general meetings of any material
change in the assets and liabilities as specified in subsection (3) of this
section.

Written report to 364. (1) One or more experts acting on behalf of each of the
Srawnup oy onc o COMpanies involved in a division but independent of them and approved
more experts. by the Registrar, shall examine the draft terms of division and draw up

a written report to the shareholders.

(2) The provisions of subsections (2) to (5) of section 348
of this Act shall apply to the report.

(3) The report on considerations other than in cash referred
to in subsection (4) of section 73 of this Act and the report on the draft
terms of division drawn up in accordance with subsection (1) of this
section shall be drawn up by the expert or experts approved under
subsection (1) of this section.

Documents which 365. (1) All shareholders of the companies involved in a
mhﬂ'ﬂm division shall be entitled to inspect the following documents at the
n !ﬂdﬁﬁw sx  registered office of each company involved in the division at least one
cottiedloimspect month before the date of the general meeting which is to decide on the

draft terms of division -
(a) the draft terms of division;

(b) the annual accounts and directors’ reports of the
companies involved in the division for the preceding three
accounting periods:;

(c) an accounting statement drawn up as at a date which
shall not be earlier than the first day of the third month preceding
the date of the draft terms of division, if the latest annual accounts
relate to an accounting period which ended more than six months
before that date;



(d) the reports of the directors of the companies involved

in the division provided for in subsection (1) of section 363 of this
Act; and

(e) the reports provided for in section 364 of this Act.

(2) The accounting statement provided for in paragraph (c)
of subsection (1) of this section shall be drawn up using the same
methods and the same layout as the latest balance sheet:

Provided that —

(a) it shall not be necessary to take a fresh physical
inventory,

(b) the valuations shown in the latest balance sheet shall be
altered only to reflect entries in the accounting records; and

(c) the following shall nevertheless be taken into account:
interim depreciation and provisions, and material changes in actual
values not shown in the accounting records.

(3) Every shareholder shall be entitled to obtain, on request
and free of charge, full or, if so desired, partial copies of the documents
referred to in subsection (1) of this section.
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section 364 and paragraphs (c), (d) and (e) of subsection (1) of section
365 of this Act shall not apply if all the shareholders of all the companies
involved in a division have so agreed.

367. The extraordinary resolution approving the division passed
by the company to be divided and the extraordinary resolutions passed
by the recipient companies together with the instruments giving effect
to the division, or an authentic copy thereof, shall be delivered for
registration to the Registrar who, being satisfied that the requirements
of the preceding provisions of this Part have been complied with, shall
register them.

368. (1) The division shall not take effect until three months
from the date of the publication of the statement referred to in paragraph
(e) of subsection (1) of section 401 of this Act relating to the
extraordinary resolutions approving the division.
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(2) During the aforesaid period of three months any creditor
of any of the companies involved in a division whose debt existed prior
to the publication of the statement referred to in paragraph (e) of
subsection (1) of section 401 of this Act, provided for pursuant to the
registration required by virtue of subsection (5) of section 361 of this
Act may, by writ of summons, object to the division, and if he shows
good cause why it should not take effect, the Court shall either uphold
the objection or allow the division on sufficient security being given.

(3) In so far as a creditor of a company to which the
obligation or liability has been allocated in accordance with the draft
terms of division has not obtained satisfaction, the recipient companies
shall be jointly and severally liable for that obligation:

Provided that as regards the recipient companies other than
the one to which the obligation or liability has been allocated, this
liability shall be limited to the net assets allocated to each of those
companies;

Provided further that this subsection shall not apply where
the operation involving the division is subject to the supervision of the
Court in accordance with section 375 of this Act and a majority in number
representing three-fourths in value of the creditors of the company to
be divided have agreed to forego such joint and several liability at a
meeting held pursuant to paragraph (c) of subsection (1) of section 375
of this Act.

(4) The provisions of subsections (1), (2) and (3) of this
section shall apply to the debenture holders of the companies involved
in a division so long as the division has not already been approved by
the debenture holders, individually or by a special meeting of the
debenture holders called specifically for the purpose, at which meeting
all the debenture holders shall signify their consent.

Protectionof 369. The holders of securities, other than shares, to which special
e orsecunlies rohts are attached, shall be given rights in the recipient companies
division. against which such securities may be invoked in accordance with the

draft terms of division, at least equivalent to the rights they possessed
in the company to be divided, unless —

(a) the holders of those securities individually agree to the
alteration of their rights; or

(b) the alteration has been approved by a meeting of the
holders of those securities called specifically for the purpose at



which meeting all the holders of such securities shall signify their
consent; or

(c) the holders of these securities are entitled to have their
securities repurchased.

370. (1) Upon the division becoming effective either through
the lapse of the period referred to in section 368 of this Act or, where
objection is made under that section, by a decision of the Court, the
Registrar shall strike the name of the company to be divided off the
register and issue a certificate of registration, altered to meet
circumstances of the case and denoting the fact of the division, for all
the recipient companies, and where a division which has been registered
under this Part does not become effective pursuant to a decision of the
Court under section 368 of this Act, the Registrar shall amend the
registration accordingly.

(2) The Registrar shall, in respect of every company
involved in a division, either proceed to publish a notice of the division
after it has become effective or to publish a notice that the division has
not become effective pursuant to a decision of the Court under section
344 of this Act in both cases as specified in subsection (1) of this section.
The publication shall be made in accordance with the provisions of
paragraph (e) of subsection (1) of section 401 of this Act.

371. (1) A division shall have the following consequences —

(a) the recipient companies shall succeed to all the assets.
liabilities and obligations of the company to be divided, both as
between the company to be divided and the recipient companies
and as regards third parties without the requirement of any
formalities other than those arising under this Part;

(b) the shareholders of the company to be divided shall
become shareholders of one or more of the recipient companies;
and

(c) the company to be divided shall cease to exist.

(2) No shares in a recipient company shall be exchanged
for shares held in the company to be divided either —

(a) by that recipient company; or

(b) by the company to be divided.
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(3) The succession to all assets, rights, liabilities and
obligations of the company to be divided by the recipient companies,
referred to in paragraph (a) of subsection (1) of this section, shall not
give rise to any liability to the payment of any duty or tax under the
Duty on Documents and Transfers Act or the Income Tax Act:

Provided that this subsection shall not apply to such duty and
any other fees that may be payable upon the allotment of new shares in
the recipient companies or upon an increase in their authorised share
capital.

(4) The division shall not prejudice the rights enjoyed by
the creditors of the company to be divided over any of the assets of that

company.
Liability of director 372. Any person who —
or expert for wilful
or negligent : : 5 :
misconduct, (a) being a director of a company to be divided and who is
responsible for the preparation and the implementation of the
division, or
(b) being an expert who is responsible for drawing up on
behalf of the said company the report on the draft terms of the
division, and who, as a consequence of his wilful or negligent
misconduct in the performance of his duties causes damages to
any shareholder of the company to be divided,
shall be liable for such damages.
AFDos S 373. Any interested party may contest the registration made by
Registrar. the Registrar, by virtue either of section 361 or of section 367 of this

Act before the Court in accordance with the following conditions —

(a) the contestation shall be made by application against
the Registrar within one month from the publication following the
registration referred to in section 361 of this Act on the grounds
that the draft terms of division were not drawn up in accordance
with the provisions of section 361 of this Act; or within three
months from the publication following the registration referred to
in section 367 of this Act on the grounds that the resolution of the
extraordinary general meeting was void or voidable; notice of the
application shall be published by the Registrar in the Gazette;

(b) where it is possible to remedy a defect liable to rendera
division void or voidable, the Court shall grant the companies
involved a period within which to rectify the situation;



(c) anotice that the judgment of the Court has been delivered
shall be published by the Registrar in the Gazette, which notice
shall specify whether the application has been allowed or dismissed;

(d) ajudgement declaring a division void or voidable shall
not of itself affect the validity of obligations owed by or in relation
to the recipient companies which arose before the judgement was
delivered and after the date of registration of the draft terms of
division referred to in section 361 of this Act or of the resolutions
and the other instruments referred to in section 367 of this Act
according to the case;

(e) each of the recipient companies shall be hable for its
obligations arising after the date on which the division took effect
and before the date on which the judgement declaring the division
void was delivered;

(f) the company to be divided shall also be liable for the
obligations referred to in paragraph (e) of this section:

Provided that the extent of this liability shall be limited
to the share of the net assets delivered to the recipient company on
whose account such obligations arose,

(g) the division shall not take effect until the lapse of the
three months referred to in paragraph (a) of this section or, if an
application is filed, until the date of the final judgement, if the
application is refused; and

(h) upon the delivery of the judgement the Registrar shall,
where the application is allowed, amend the registration accordingly
as if the division procedure had never commenced.

Chapter II — Division by the formation of new companies

374. (1) The provisions of sections 361, 362, 363, subsections
(1)and (2) of section 364 and sections 365 to 373 of this Act shall apply
to division by the formation of new companies, as though references to
the companies involved in a division were references only to the
company to be divided:

Provided that the proviso to subsection (5) of section 371 of
this Act shall be deemed to refer to such duty and other fees as may be
payable upon the registration of the new companies.
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(2) In addition to the information specified in subsection
(2) of section 361 of this Act, the draft terms of division, which in the
case of a division by formation of new companies shall only be drawn
up by the company to be divided, shall indicate the status, name and
registered office of each of the new companies.

(3) Thedraft terms of division of the company to be divided
and, if they are contained in a separate document, the draft memorandum
and the draft articles of each of the new companies shall be approved
by an extraordinary resolution taken at a general meeting of the company
to be divided.

(4) The report on the consideration other than in cash as
referred to in subsection (4) of section 73 of this Act and the report on
the draft terms of division of the company to be divided as referred to
in subsection (1) of section 364 of this Act shall be drawn up by the

same expert or experts.

(5) Neither section 364 nor section 365 of this Act, in so far
as they relate to the expert’s report, shall apply where the shares in each
of the new companies are allocated to the shareholders of the company
to be divided in proportion to their holding in the issued share capital of

that company.

(6) The Registrar shall, after striking the name of the
company to be divided off the register in accordance with the provisions
of subsection ( 1) of section 370 of this Act, proceed to issue a certificate
of registration for each one of the new companies formed, denoting the
fact of its formation as a result of the division.

Chapter 111 — Division under the supervision of the Court

375. (1) The company to be divided may, within one month
from the date of publication of its draft terms of division, apply to the
Court for it to supervise the division.

(2) The Court shall as a result have the power —

(a) to call a general meeting of the shareholders of the
company to be divided in order to decide upon the division by
extraordinary resolution;

(b) toensure that the shareholders of each of the companies
involved in the division have received or can obtain at least the
documents referred to in section 365 of this Act in time to examine
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them before the date of the general meeting of their company called
to decide upon the division:

Provided that if, by virtue of subsection (6) of section 362 of
this Act, the general meeting of any of the recipient companies is
not to be held, the Court shall ensure that the shareholders of the
recipient companies shall have at least one month within which to
exercise the rights conferred on them by that section;

(c) tocall any meeting of creditors of each of the companies
involved in the division in order to decide upon the division.

(d) to ensure that the creditors of each of the companies
involved in the division have received or can obtain at least the
draft terms of division in time to examine them before the date
referred to in paragraph (b) of this subsection; and

(e) to approve the draft terms of division.

(3) Where the Court establishes that the conditions referred
to in paragraphs (b) and (d) of subsection (2) of this section have been
fulfilled and that no prejudice would be caused to shareholders or
creditors, it may —

(a) relieve the Registrar from the obligation relating to the
publication of the statement referred to in paragraph (e) of
subsection (1) of section 401 of this Act required pursuant to the
registration of the draft terms of division in accordance with
subsection (4) of section 361 of this Act;

(b) relieve the companies involved in the division from
applying the conditions referred to in paragraphs (a) and (b) of
subsection (6) of section 362 of this Act; and

(c) relieve the companies involved in the division from
applying the provisions of section 365 of this Act, in so far as they
relate to the period and the manner prescribed for the inspection of
the documents referred to therein.

PART X — ASSOCIATION EN PARTICIPATION

376. An association en participation is a contract whereby a Definition.
person assigns to another person, for a valuable consideration contributed
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by the latter, a portion of the profits and losses of a business or of one or
more commercial transactions.

377. Saving any agreement to the contrary, the associating party
may not have other associates in the same business or transactions
without the consent of his associates.

378. (1) In regard to third parties the ownership of, or other
rights over, a thing contributed by an associate shall vest in the

associating party.

(2) Inthe relations of the parties among themselves, saving
any agreement that a thing contributed is to be restored in kind, the
associate shall, on the termination of the association, be entitled to the
reimbursement of the value of his contribution.

379. A third party shall acquire rights and assume obligations
against and in favour only of the associating party.

380. The management of the business or of the transactions in
respect of which the association was formed shall vest only in the
associating party:

Provided that the associate may, where 1t 1s so agreed and to
the extent agreed, supervise such business or transactions:

Provided further that the associate shall, in all cases, be entitled
to an account of any transaction that is completed and, where the
association lasts for more than one year, to an annual account of the
management of the business or transactions in respect of which the
association was formed.

381. Unless otherwise agreed, the associate shall bear the losses
in the same proportion in which he partakes in the profits, and his liability
shall be limited to his contribution.

382. Saving the provisions of the preceding sections of this Part,
an association en participation may be formed in such manner, in such
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proportions of interests and upon such conditions as may be agreed
upon by the parties.

383. An association en participation shall be constituted by an Formalities required
instrument in writing although any such association so constituted shall ;= "
not be subject to any other formalities prescribed in regard to partnerships

and it shall not have a legal personality distinct from that of its members.

PART XI — BODIES CORPORATE CONSTITUTED
OUTSIDE MALTA

Chapter I — Provisions as to establishment of place of
business in Malta

384. Sections 385 to 389 of this Act shall apply to all bodies Appiication of
corporate, whatever their type, constituted or incorporated outside Malta e as
(hereinafter in this Chapter and in Chapter I1I of this Part referred to as

“oversea companies”) which establish a place of business within Malta.

385. (1) Oversea companies which, on or after the appointed Documents eic. 1o
day, establish a place of business within Malta shall, within one month mmm
of the establishment of the place of business, deliver to the Registrar m on business
for registration —

(a) anauthentic copy of the charter, statutes or memorandum
and articles of the oversea company or other instrument constituting
or defining the constitution of the oversea company, and, if the
instrument is not written in the English or Maltese language, a
translation thereof into either of such languages, certified to be a
correct translation in such manner as may be prescribed;

(b) a list of the directors and company secretary, if any, or
of the persons vested with the administration or the representation
of the oversea company, where that company does not have
directors or a company secretary, together with the following
particulars, that is to say —

(i) in the case of an individual, his name, his usual
residential address, his nationality and his business occupation,
if any, or, if he has no business occupation, particulars of any
directorship he may hold; and

(i1) 1in the case of a body corporate, its registered or
corporate name and registered or principal office; and
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(¢) the names and addresses of one or more individuals
resident in Malta authorised to represent the oversea company in
Malta.

(2) Oversea companies constituted or incorporated outside
Malta which, before the appointed day, have been duly registered with
the Registrar in accordance with the provisions of Part VIII of the
Ordinance, shall be deemed to be registered in accordance with the
provisions of this Part:

Provided that oversea companies which have, before the
appointed day, established a place of business within Malta and continue
to have an established place of business within Malta on the appointed
day, shall comply with the provisions of this Part and in particular shall
deliver to the Registrar for registration the documents and particulars
specified under paragraphs (a), (b) and (c) of subsection (1) of this section
within six months of the appointed day, unless they have already
registered such documents and particulars under the Ordinance.

386. If any alteration is made in —

(a) the charter, statutes or memorandum and articles of an
oversea company or any such instrument as aforesaid; or

(b) the directors or company secretary of an oversea
company or the particulars contained in the list of the directors
and company secretary, or

(c) the names or addresses of the individuals authorised to
represent an oversea company in Malta,

the company shall, within one month of any such alteration, deliver to
the Registrar for registration a return containing the particulars of the
alteration, signed by a director, the company secretary or other authorised
officer of the company.

387. (1) Everyoversea company shall, in every calendar year,
make out and deliver to the Registrar for registration a balance sheet, a
profit and loss account and the notes to the accounts in such form, and
containing such particulars and including such documents as, under the
provisions of this Act, the directors would, if the company had been a
company formed and registered under this Act, be required to make out
and lay before the company in general meeting:

Provided that the Registrar may accept for registration a
balance sheet, profit and loss account and the notes to the accounts



prepared in the form required under the law of the place of the company’s
constitution or incorporation if, in his opinion, or if as prescribed, such
accounts give substantially the same information as, or greater
information than, that required to be given in the accounts referred to in
section 167 of this Act.

(2) Notwithstanding that the balance sheet, profit and loss
account and the notes to the accounts prepared in the form required
under the law of the place of the company’s constitution or incorporation
do not give substantially as much information as that required in the
accounts referred to in section 167 of this Act, the Registrar may, in his
absolute discretion, nevertheless agree to accept such accounts for
registration in compliance with subsection (1) of this section; but in
that event, subject as provided by subsection (4) of this section, the
company shall also deliver to the Registrar for registration -

(a) a profit and loss account made out as nearly as may be
in the form and containing the particulars required by the provisions
of Chapter X of Title I of Part V and the Third Schedule to this Act
governing the profit and loss account of companies formed and
registered in Malta and giving a true and fair view of the profit and
loss, during the period to which it relates, on the company’s
operations in Malta as if such operations had been conducted by a
separate company formed and registered in Malta under this Act;

(b) a statement, as at the end of the period to which the
profit and loss account referred to in paragraph (a) of this subsection
relates, showing the company’s assets locally situated in Malta
classified, distinguished and valued in accordance with the
provisions governing the accounts of companies formed and
registered in Malta contained in Chapter X of Title I of Part V and
the Third Schedule to this Act, and the nature and amount of the
specific charges on such assets; and

(c) the notes to the accounts giving additional information
to that given in the profit and loss account and in the balance sheet
referred to in paragraphs (a) and (b) of this subsection relating to
the company's operations in Malta and the assets locally situated
in Malta, drawn up in accordance with the provisions of Chapter
X of Title I of Part V and the Third Schedule to this Act governing
the notes to the accounts of companies formed and registered in
Malta; and

(d) areport on the account and statement referred to in the
foregoing paragraphs of this subsection by an auditor qualified in
accordance with section 153 of this Act stating that in his opinion
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and to the best of his information the accounts and statements are
in accordance with the accounting records of the company and
give the information required by this Act in the manner therein
required and give a true and fair view of the matters therein stated:

Provided that the provisions of this subsection shall not apply
to any company which has at any time made in Malta any invitation to
the public to acquire any of its shares or debentures or to deposit money
with it.

(3) In the profit and loss account referred to in paragraph
(a) of subsection (2) of this section, the company may make such
apportionments and add such explanations as shall, in its opinion, be
necessary or desirable in order to give a true and fair view of the profit
or loss of its operations in Malta and for this purpose may debit a
reasonable rate of interest on capital employed in Malta.

(4) Notwithstanding that the Registrar agrees to accept a
balance sheet, profit and loss account and the notes to the accounts
under subsection (2) of this section he may waive compliance with
paragraphs (a), (b), (c) and (d) of that subsection or any of such
paragraphs if satisfied that compliance therewith is impracticable having
regard to the nature of the company’s operations in Malta.

(5) If any such document as is mentioned in subsections
(1) to (4) of this section is not written in the Maltese or English language
there shall be annexed to it a translation thereof into either of such
languages, certified to be a correct translation in such manner as may
be prescribed.

Other obligations of 388. Every oversea company shall in every prospectus inviting
premeacompaY:  subscriptions for its shares or debentures in Malta state the country in
which the company is constituted or incorporated.

Penalties. 389. If an oversea company fails to comply with any of the
foregoing provisions of this Part, any officer or agent of the company
who is in default shall be liable to a penalty, and, in the case of a
continuing default, to a further penalty for every day during which the
default continues.

Chapter II — Issues by companies constituted or incorporated or to be
constituted or incorporated outside Malta

Application of 390. (1) The provisions of sections 391 to 399 of this Act shall

sections 391 to 399
of this Act



apply to companies constituted or incorporated or to be constituted or
incorporated outside Malta.

(2) In this Chapter the term “expert” includes engineer,
valuer, accountant and any other person whose profession gives authority
to a statement made by him.

391. (1) Itshall not be lawful for a person to issue, circulate or
distribute in Malta any prospectus offering for subscription shares in or
debentures of a company constituted or incorporated or to be constituted
or incorporated outside Malta, whether the company has or has not
established, or when formed will or will not establish, a place of business
in Malta, unless the prospectus complies with the requirements of
subsections (2) and (3) of this section.

(2) The prospectus shall be dated and shall contain
particulars with respect to the following matters —

(a) the instrument constituting or defining the constitution
of the company;

(b) the enactments, or provisions having the force of an
enactment, by or under which the constitution or incorporation of
the company was effected;

(c) an address in Malta where that instrument, and those
enactments or provisions, or copies of them, and, if they are not in
the Maltese or English language, a translation thereof into either
of such languages, certified to be a correct translation in such
manner as may be prescribed, can be inspected;

(d) the date on which, and the country in which, the company
was constituted or incorporated; and

(e) whether the company has established a place of business
in Malta and, if so, the address of that place where the business is
principally carried out in Malta.

(3) Subject to the following provisions of this section, the
prospectus shall comply —

(a) with Part | of the Second Schedule to this Act, as respects
the matters to be specified in the prospectus; and
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(b) with Part II of that Schedule as respects the reports to
be set out.

(4) Paragraphs (a) to (c) of subsection (2) of this section
shall not apply in the case of a prospectus issued more than two years
after the company 1is entitled to commence business, and, in the
application of Part | of the Second Schedule to this Act for the purposes
of this subsection, references to the articles of a company shall be
interpreted as references to the constitution or incorporation of the
company.

(5) It shall not be lawful for a person to issue to any person
in Malta a form of application for shares in or debentures of such a
company or intended company as is mentioned in subsection (1) of this
section unless the form is issued with a prospectus which complies with
this Chapter and the issue of which in Malta does not contravene the
provisions of sections 393 and 394 of this Act:

Provided that this subsection shall not apply if it is shown
that the form of application was issued in connection with a bona fide
invitation to a person to enter into an underwriting agreement with
respect to the shares or debentures.

(6) The provisions of this section -

(a) shall not apply to the issue to a company's existing
members or debenture holders of a prospectus or form of
application relating to shares in or debentures of the company,
whether an applicant for shares or debentures will or will not have
the right to renounce in favour of other persons; and

(b) except in so far as it requires a prospectus to be dated,
shall not apply to the issue of a prospectus relating to shares or
debentures which are or are to be in all respects uniform with shares
or debentures previously issued and for the time being listed on
the Malta Stock Exchange or on such other stock exchange as may
be prescribed; but subject as aforesaid the provisions of this section
shall apply to a prospectus or form of application whether issued
on or with reference to the formation of a company or subsequently.

cvasion 392. A condition requiring or binding an applicant for shares or

fﬂm ¥lwbe  debentures to waive compliance with any requirement imposed —

(a) by subsection (2) of section 391 of this Act, as regards
the particulars to be contained in the prospectus; or
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(b) by subsection (3) of section 391 of this Act, as regards
compliance with the Second Schedule to this Act,

or purporting to affect an applicant with notice of any contract, document
or matter not specifically referred to in the prospectus, shall be void.

393. (1) The provisions of this section shall apply in the case PFrospectus
of a prospectus offering for subscription sharcs in or debentures of a suement by expen.
company constituted or incorporated or to be constituted or incorporated
outside Malta, whether it has or has not established, or when formed
will or will not establish, a place of business in Malta, if the prospectus

includes a statement purporting to be made by an expert.

(2) It shall not be lawful for any person to issue, circulate
or distribute in Malta such a prospectus if -

(a) the expert has not given, or has before delivery of the
prospectus for registration withdrawn, his written consent to the
issue of the prospectus with the statement included in the form
and context in which it is included; or

(b) there does not appear in the prospectus a statement that
he has given and has not withdrawn his consent as above mentioned.

(3) For the purposes of this section, a statement shall be
deemed to be included in a prospectus if it is contained in it, or in any
report or memorandum appearing on its face, or by reference
incorporated in, or issued with, the prospectus.

394. (1) Itshall not be lawful for a person to issue, circulate or Restrictions on
distribute in Malta a prospectus offering for subscription shares in or omga
debentures of a company constituted or incorporated or to be constituted prospectus.
or incorporated outside Malta, whether the company has or has not
established, or when formed will or will not establish, a place of business
in Malta unless the prospectus complies with the condition set out in

subsection (2) of this section.

(2) The prospectus shall have the effect, where an
application is made in pursuance of it, of rendering all persons concerned
bound by all the provisions of sections 99, 101 and 102 of this Act so
far as applicable.

395. (1) The provisions of this section shall apply where —  swck exchange
certifi
y _ e
(a) itis proposed to offer to the public by a prospectus any compliance with the
shares in or debentures of a company constituted or incorporated msmm "

or to be constituted or incorporated outside Malta, whether the
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company has or has not established, or when formed will or will
not establish, a place of business in Malta; and

(b) application is made to the Malta Stock Exchange for
permission for those shares or debentures to be listed on that stock
exchange.

(2) There may, on the applicant’s request, be given by oron
behalf of the Malta Stock Exchange a certificate that compliance with
the Second Schedule to this Act would be unduly burdensome, having
regard to the proposals, as stated in the request, as to the size and other
circumstances of the issue of shares or debentures and as to any limitation
on the number and class of persons to whom the offer is to be made.

(3) If a centificate is given under subsection (2) of this
section, and if the proposals above mentioned are adhered to and the
particulars and information required to be published in connection with
the application for permission to the Malta Stock Exchange are so
published —

(a) a prospectus giving the particulars and information in
the form in which they are so required to be published shall be
deemed to comply with the Second Schedule to this Act; and

(b) except as respects the requirement for the prospectus to
be dated, section 391 of this Act shall not apply to any issue, after
the permission applied for is given, of a prospectus or form of
application relating to the shares or debentures.

396. (1) [tshall not be lawful for a person to issue, circulate or
distribute in Malta a prospectus offering for subscription shares in or
debentures of a company constituted or incorporated or to be constituted
or incorporated outside Malta, whether the company has or has not
established, or when formed will or will not establish, a place of business
in Malta, unless before the issue, circulation or distribution the
requirements of this section have been complied with.

(2) A copy of the prospectus, certified by two directors, or
persons holding or occupying equivalent posts, of the company as having
been approved by resolution of the board of directors or equivalent
body, shall have been delivered for registration to the Registrar.

(3) The prospectus shall state on the face of it that a copy
has been so delivered to the Registrar and the following shall be endorsed
or attached to that copy of the prospectus —



(a) any consent to the issue of the prospectus which is
required by section 393 of this Act;

(b) a copy of any contract required by paragraph 23 of the
Second Schedule to this Act to be stated in the prospectus or, in
the case of a contract not reduced into writing, a memorandum
giving full particulars of it.

(4) Where, in the case of a prospectus deemed by virtue of
a certificate under section 395 of this Act to comply with the Second
Schedule to this Act, a contract or a copy of it, or a memorandum of a
contract, is required to be available for inspection in connection with
an application under that section to the Malta Stock Exchange, a copy
or, as the case may be, a memorandum of the contract shall be endorsed
on or attached to the copy of the prospectus delivered to the Registrar
for registration.

(5) References in paragraph (b) of subsection (3) and in
subsection (4) of this section to the copy of a contract shall be, in the
case of a contract wholly or partly in a foreign language, to a copy of a
translation of the contract into Maltese or English, or a copy embodying
a translation into Maltese or English of the parts in a foreign language,
as the case may be, and —

(a) the translation shall in either case be certified to be a
correct translation in such manner as may be prescribed; and

(b) the reference in subsection (4) of this section to a copy
of a contract required to be available for inspection includes a copy
of a translation of it or a copy embodying a translation of parts of
it, certified as aforesaid.

397. (1) A person who is knowingly responsible for the issue,
circulation or distribution of a prospectus, or for the issue of a form of
application for shares or debentures, in contravention of any of the
provisions of sections 391 to 396 of this Act shall be liable to a penalty.

(2) The provisions of section 94 of this Act shall extend to
every prospectus offering for subscription shares in or debentures of a
company constituted or incorporated or to be constituted or incorporated
outside Malta, whether the company has or has not established, or when
formed will or will not establish, a place of business in Malta, substituting
for any reference to section 92 of this Act a reference to section 393 of
this Act.
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(3) In the event of non-compliance with or contravention
of any of the requirements of subsection (2) of section 391 of this Act
as regards the particulars to be contained in the prospectus, or subsection
(3) of section 391 of this Act as regards compliance with the Second
Schedule to this Act, a director or other person responsible for the
prospectus shall incur no liability by reason of the non-compliance or
contravention if —

(a) as regards any matter not disclosed, he proves that he
was not cognisant of it; or

(b) he proves that the non-compliance or contravention arose
from an honest mistake of fact on his part; or

(c) the non-compliance or contravention was in respect of
matters which, in the opinion of the Court, were immaterial or
were otherwise such as ought, in the opinion of the Court, having
regard to all the circumstances of the case, reasonably to be excused.

(4) Inthe event of failure to include in a prospectus to which
this Part applies a statement with respect to the matters contained in
paragraph 24 of the Second Schedule to this Act, no director or other
person shall incur any liability in respect of the failure unless it is proved
that he had knowledge of the matters not disclosed.

(5) Nothing contained in sections 391 or 392 of this Act or
in this section, shall limit or diminish any liability which a person may
incur under this Act or under any other law in force in Malta apart from
those provisions.

398. (1) Where a document by which the shares or debentures
of a company constituted or incorporated outside Malta are offered for
sale to the public would, if the company had been a company formed
and registered under this Act, have been deemed by virtue of section 95
of this Act to be a prospectus issued by the company, that document
shall be deemed, for the purposes of this Part a prospectus so issued.

(2) An offer of shares or debentures for subscription or sale
to a person whose ordinary business it is to buy or sell shares or
debentures, whether as principal or agent, shall not be deemed an offer
to the public for those purposes.

(3) In this Part “shares” and “debentures” have the same
meaning as when these expressions are used, elsewhere in this Act, in
relation to a company formed and registered under this Act.



Chapter III — Provisions as to the winding up of the affairs
in Malta of an oversea company

399. (1) The Court may wind up the affairs in Malta of an
oversea company constituted or incorporated outside Malta in any of
the cases mentioned in section 214 of this Act in which it may dissolve
and wind up a company formed and registered in Malta.

(2) The Court may exercise its power under subsection (1)
of this section irrespective of whether the oversea company is being or
has been wound up or has otherwise been dissolved or ceased to exist
as a company under the law of its constitution or incorporation.,

(3) For the purposes of this section, every person, who is
liable to pay or contribute to the payment of any debt or liability of the
oversea company, or to pay or contribute to the payment of any sum for
the adjustment of the rights of members among themselves, or to pay or
contribute to the payment of the expenses of the winding up of the
company, shall be deemed to be a contributory.

(4) Every contributory shall be liable to contribute to the
oversea company’s assets all sums due from him in respect of such
liability as is mentioned in subsection (3) of this section.

(5) Subject to the provisions of subsections (1) to (4) of
this section, the winding up of the oversea company’s affairs in Malta
shall be carried out by applying the provisions of Title II of Part V of
this Act, with such modifications as are necessary to accommodate the
fact that the oversea company, the affairs of which are being wound up,
1s a company constituted or incorporated outside Malta.

PART XII — GENERAL

400. (1) The Minister shall appoint a person to be Registrar of
Companies and other Commercial Partnerships, who shall be designated
“Registrar of Companies”, and may appoint persons to assist such
Registrar, conferring on any such persons all or any of the powers of
the Registrar under this Act or any other law.

(2) Without prejudice to the provisions of subsection (1) of
this section, the Registrar may authorise in writing any person serving
with the office of the Registrar to perform any of the functions assigned
to the Registrar under this Act or any other law.

401. (1) In addition to the other duties prescribed by this Act,
it shall be the duty of the Registrar —
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(a) to ensure compliance with any provision of this Act
requiring an act to be done or to be omitted to be done whether
under a penalty or not; and to consult the Official Receiver where

such action relates to matters falling within Title II of Part V of

this Act;

(b) to recover penalties due under this Act in accordance
with the provisions of subsection (3) to (17) of this section;

(c) toexercise any powers of investigation conferred upon
him by this Act;

(d) to retain and register any document which is required to
be delivered or given to or served on him for registration under
any of the provisions of this Act;

(e) where under any of the provisions of this Act -

(i) any document is required to be delivered or given
to or served on him for registration; or

(ii) any certificate is issued by him on the registration
or change of name or conversion or amalgamation or division
of a commercial partnership, or the name of a commercial
partnership is struck off the register,

to cause without delay a statement to be published in the Gazette
showing the date at which the registration, delivery or service was
made, or at which the certificate was issued or at which the name
of the commercial partnership was struck off the register, and the
general nature of the document or certificate, and giving such
particulars as are necessary to distinguish the commercial
partnership to which the statement related:

Provided that the Registrar shall additionally be required to
publish without delay in a daily newspaper circulating wholly or
mainly in Malta a notice showing substantially the same
information contained in the statement published in the Gazette,
consequent to the registration referred to in the following sections
of this Act:

Subsection (2) of section 19;
Subsection (1) of section 36;
Subsection (3) of section 88;



Subsection (6) of section 88;

Subsection (8) of section 88,

Subsection (1) of section 224;

Subsection (1) of section 265;

Subsection (5) of section 320;

Subsection (1) of section 331;

Subsection (1) of section 338;

Section 350;

Paragraph (a) of subsection (3) of section 358;
Paragraph (a) of subsection (1) of section 359,
Section 367; and

Subsection (4) of section 428.

In the event of any reduction, dissolution or assignment as
are referred to in section 21 of this Act, or of any deduction referred
to in section 83 of this Act, the Registrar shall proceed with the
publication of a statement in the Gazette and in a daily newspaper
in accordance with the requirements of this paragraph.

The publication of the notice referred to in this proviso shall
be subject to the following provisions:

(i) The publication of the notice shall be made by the
Registrar at the expense of the commercial partnership
concerned, with the exception of the publication of a
disqualification order made in accordance with section 320
of this Act, in which case the publication shall be made at the
expense of the person disqualified;

(11) A commercial partnership, liable for the expense
of the publication of a notice in accordance with this proviso,
shall effect payment without delay, and in the event that such
commercial partnership is or has been dissolved, the Registrar
shall, in regard to the said expense, enjoy the same preferential
ranking as expenses properly incurred by a liquidator in
accordance with this Act;

(iii) The expense incurred by the Registrar in
publishing a notice pursuant to this proviso shall be notified
in writing to the commercial partnership or person liable for
the expense in accordance with this proviso. Such notification
shall be deemed equivalent to a notice given in terms of
subsection (3) of this section, and the expense incurred by
the Registrar shall, in so far as applicable, be considered
equivalent to a penalty referred to in the same subsection.
The provisions of subsections (3) to (17) of this section shall
mutatis mutandis apply to such expense;
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(f) tosupply copies, certified copies or verified and certified
copies of documents registered pursuant to this section against
payment of the prescribed fee to any person who requests them;

(g) to deliver to the Director of the Public Registry for
registration at the Public Registry Office a notice containing the
particulars of any conversion, amalgamation or division which has
taken effect in accordance with Parts V11, VIII and XI respectively
of this Act; such notice shall show substantially the same particulars
as the statement published in the Gazette pursuant to the proviso
to paragraph (e) of this subsection; and it shall be the duty of the
Director of the Public Registry to register the notice or a note thereof
in like manner as notes of reference, in so far as applicable, as the
Director may consider appropriate.

(2) Any document, certificate, or other particular required
to be delivered, given to or served on the Registrar for registration may
be relied on by the commercial partnership as against third parties only
after it has been duly published in accordance with paragraph (e) of
subsection (1) of this section, unless the commercial partnership proves
that third parties had knowledge thereof in which case the commercial
partnership may rely on any such document, certificate or other particular
notwithstanding that it has not yet been so published. Any transactions
taking place before the sixteenth day following the publication of any
such document, certificate or other particular shall not be relied on as
against third parties who prove that it was not possible for them to have
had knowledge thereof:

Provided that at any time third parties may always rely on
any such document, certificate or other particular, even if the publication
formalities in relation thereto have not at that time been complied with;

Provided further that where this Act requires that any provision
shall not take effect until the lapse of a particular period, the provisions
of this subsection shall only come into effect on the lapse of the later
period.

(3) Where the Registrar gives notice in writing to any person
that such person has become liable to a penalty under this Act specifying
the nature of the infringement, and indicating an amount as due by way
of penalty in respect of such infringement, the person to whom the notice
is given shall, without prejudice to the provisions of subsections (4) to
(17) of this section, be deemed to have incurred a penalty under this
Act, and the amount indicated as aforesaid as due by way of penalty



including any penalty due for each day during which the default
continues shall be deemed to be the penalty due under this Act in respect
of the infringement specified in the notice.

(4) A notice as is referred to in subsection (3) of this section
shall, upon the service of a copy thereof by means of a judicial act on
the person indicated in the notice, constitute an executive title for all
effects and purposes of Title VII of Part | of Book Second of the Code
of Organization and Civil Procedure unless such person shall within
thirty days from the date of such service institute proceedings before
the Court objecting to the penalty so fixed.

(5) Where any person desires to institute proceedings
objecting to a penalty referred to in subsection (3) of this section, such
proceedings shall be instituted by application against the Registrar.

(6) The application shall, under pain of nullity, state clearly
and concisely the nature of the complaint, the facts out of which the
complaint arises, the reasons why such complaint should be upheld,
and the claim that the penalty is not due at law or is due at law only in
a smaller amount.

(7) The Court shall not annul or reduce a penalty as aforesaid
unless such penalty cannot at law be imposed in the circumstances of
the case, or cannot at law be fixed in the amount fixed by the Registrar,

(8) The applicant shall attach to the application all such
documents in support of his claim as it may be in his power to produce,
and shall indicate in his application the names of all witnesses he intends
to produce stating, in respect of each, the proof which he intends to
make.

(9) The Court shall, without delay, set down the application
for hearing at an early date, which date shall in no case be later than
thirty days from the date of the filing of the application.

(10) The application, and the notice of the date fixed for
hearing, shall be served on the Registrar without delay, and the said
Registrar shall file his reply thereto within fourteen days after the date
of the service of the application.

(11) The Registrar shall, in his reply, state clearly and
concisely whether he agrees to the facts set out in the application, and
the reasons why he objects to the claim; he shall moreover state in his
reply the names of the witnesses in support of his reasons and shall
attach thereto all the documents in support thereof.
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(12) On the day fixed for the hearing of the application, the
Court shall consider only the issues of fact and of law as are ascertainable
from the application, reply or documents filed, by either of the parties,
or from the evidence indicated by either of the parties in the application
or reply, as the case may be, or from the oral pleading of either of the

parties.

(13) The Court shall hear the application to a conclusion
within five working days from the date fixed for the original hearing of
the application, and no adjournment shall be granted except either with
the consent of both parties, or for an exceptional reason to be recorded
by the Court, and such adjourned date shall not be later than that justified
by any such reason,

(14) Saving the preceding provisions of this section, the
provisions of the Code of Organization and Civil Procedure relating to
proceedings before the First Hall of the Civil Court shall apply in relation

to any such application.

(15) Notwithstanding the provisions of subsection (2) of
section 256 of the Code of Organization and Civil Procedure, the
executive title referred to in subsection (4) of this section shall not be
enforceable before the lapse of thirty days from the service of the judicial
act therein referred to.

(16) The decision of the Court upon an application referred
to in subsection (5) of this section, confirming the imposition of a penalty
fixed by the Registrar or reducing any such penalty, shall upon becoming
res judicata be deemed to be a judgment of the Court ordering the
payment by the applicant of the penalty as confirmed or reduced.

(17) An appeal from a decision of the Court upon an
application referred to in subsection (5) of this section, shall be made
by means of an application to the Court of Appeal to be filed within six
working days of the date of the decision; the person against whom the
appeal is entered shall within six working days from the service upon
him of the application file a reply to the appeal.

402. (1) Any member of a company who complains that the
affairs of the company have been or are being or are likely to be
conducted in a manner that is, or that any act or omission of the company
have been or are or are likely to be, oppressive, unfairly discriminatory
against, or unfairly prejudicial, to a member or members or in a manner



that is contrary to the interests of the members as a whole, may make an
application to the Court for an order under this section.

(2) Where the Registrar has received a report on a company
under section 410 and it appears to him that the company's affairs are
being or have been conducted in a manner falling within the meaning
of subsection (1) of this section, he may make an application to the
Court for the issue of an order under this section.

(3) If on an application made in terms of subsection (1) or
(2) of this section, the Court is of the opinion that the complaint is well-
founded and that it is just and equitable to do so, the Court may make
such order under such terms as it thinks fit —

(a) regulating the conduct of the company's affairs in the
future; or

(b) restricting or forbidding the carrying out of any proposed
act; or

(c) requiring the company to do an act which the applicant
has complained it has omitted to do; or

(d) providing for the purchase of the shares of any members
of the company by other members of the company or by the
company itself and, in the case of a purchase by the company, for
the reduction accordingly of the company's issued share capital;
or

(e) directing the company to institute, defend, continue or
discontinue court proceedings, or authorising a member or members
of the company to institute, defend, continue or discontinue court
proceedings in the name and on behalf of the company; or

(f) providing for the payment of compensation by such
person as may have been found by the court responsible for loss or
damage suffered as a result of the act or omission complained of,
to the person suffering the said loss or damage; or

(g) dissolving the company and providing for its
consequential winding up.

(4) An order made under this section may require a company
not to make any amendment, or to make such amendment as may be
required, in its memorandum or articles.

(5) In this section, the term “member” includes a person
entitled at law to represent the interests of a deceased member, a person
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to whom shares in the company have lawfully devolved by way of testate
or intestate succession, and a licensed nominee, as defined in section
127 of this Act, who holds in his name shares in the company on behalf
of and for the interest of another person beneficially entitled thereto.

403. (1) The provisions of sections 404 to 413 and of sections
418 to 423 of this Act which regulate the investigation of the affairs of
companies, shall also apply to other commercial partnerships as though
references to “companies” include references to “commercial
partnerships”, references to “shares” and to “issued share capital” include
references to * interests in the partnership”, and references to “directors™
include references to “partners other than limited partners.”

(2) The provisions of sections 405 to 410, 412, 413 and
subsection (1) of section 423 of this Act shall apply to all bodies corporate
constituted or incorporated outside Malta which are carrying on business
in or have at any time carried on business in Malta, as if they were
companies under this Act, but subject to any adaptations and
modifications as may be prescribed.

(3) Where the Registrar appoints one or more inspectors
for any of the purposes specified in the following sections of this Part,
such inspectors shall produce their letter of authority when so required
in the exercise of their powers.

(4) Where any of the powers arising in terms of this section
or in terms of sections 404 to 407, 410, 411, 414 and 416 to 419 of this
Act are exercised or are to be exercised in respect of a company which
is licensed or supervised by a competent authority as defined in
subsection (3) of section 420 of this Act, such powers shall be exercised
after consultation with the relevant competent authority.

(5) Aninspector appointed under this Part shall be a person
selected by the Registrar from a list, approved by the Minister from
time to time, of persons deemed competent to act as inspectors under
this Part.

404. (1) The Registrar may by letter of authority appoint one
or more inspectors to investigate the affairs of a company and to report
thereon in such manner as he may direct.

(2) The appointment may be made at the request of at least
two hundred members or of members holding at least one-tenth of the
issued share capital, or at the request of the company.



(3) The request shall be supported by such evidence as the
Registrar may require for the purpose of showing that the person or
persons making the request have good reason for requiring the
investigation.

(4) The Registrar may, before appointing inspectors, require
the person or persons making the request to give such security as he
may require for payment of the expenses of the investigation.

(5) The Registrar may exercise the powers conferred by this
section with respect to a company notwithstanding that it is in the course
of being wound up voluntarily.

405. (1) Where the Court, in the course of proceedings before
it under this Act, by order declares that the affairs of a company are to
be investigated, the Registrar shall by letter of authority appoint one or
more inspectors to investigate the affairs of that company and to report
thereon in such manner as he directs.

(2) The Court shall make an order as specified in subsection
(1) of this section if it appears to it that there are circumstances

suggesting —

(a) that the company’s affairs are being or have been
conducted with intent to defraud its creditors or otherwise for a
fraudulent or unlawful purpose, or in a manner which is unfairly
prejudicial to some part of its members; or

(b) that any actual or proposed act or omission of the
company is or would be so prejudicial, or that the company was
formed for any fraudulent or unlawful purpose; or

(¢) that persons concerned with the company's formation
or the management of its affairs have in connection therewith been
guilty of fraud or other misconduct towards it or towards its
members; or

(d) that the company's members have not been given all
the information with respect to its affairs which they might
reasonably expect.

(3) The provisions of subsections (1) and (2) of this section
shall apply without prejudice to the powers of the Registrar under section
404 of this Act.
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(4) The power conferred by subsection (2) of this section
shall be exercisable with respect to a company notwithstanding that it
is in the course of being wound up voluntarily.

406. (1) If inspectors appointed under section 404 or section
405 of this Act to investigate the affairs of a company think it necessary
for the purposes of their investigation to investigate also the affairs of
another body corporate which is or at any relevant time has been the
company’s subsidiary or holding company, or a subsidiary of its holding
company or a holding company of its subsidiary, they shall have power
to do so; and they shall report on the affairs of the other body corporate
so far as they think that the results of their investigation of its affairs are
relevant to the investigation of the affairs of the first mentioned company.

(2) Inspectors appointed under section 404 or section 405
of this Act may at any time in the course of their investigation, without
the necessity of making an interim report, inform the Registrar of matters
coming to their knowledge as a result of the investigation tending to
show the existence of a default or the commission of an offence.

407. (1) When inspectors are appointed under section 404 or
section 405 of this Act, it shall be the duty of all officers and agents of
the company, and of all officers and agents of any other body corporate
whose affairs are investigated under subsection (1) of section 406 of
this Act —

(a) to produce to the inspectors all accounts, accounting
records and documents of or relating to the company or, as the
case may be, the other body corporate which are in their custody
or power, when required to do so;

(b) to attend before the inspectors when required to do so;
and

(c) otherwise to give the inspectors all assistance in
connection with the investigation which they are reasonably able
to give.

(2) If the inspectors consider that a person other than an
officer or agent of the company or other body corporate is or may be in
possession of information concerning its affairs, they may require that
person to produce to them any accounts, accounting records or
documents in his custody or power relating to the company or other
body corporate, to attend before them and otherwise to give them all
assistance in connection with the investigation which he is reasonably



able to give, and it shall be the duty of that person to comply with that
requirement.

(3) An inspector may examine on oath the officers and
agents of the company or other body corporate, and any such person as
is mentioned in subsection (2) of this section, in relation to the affairs
of the company or other body corporate, and may administer an oath
accordingly.

(4) Inthis section a reference to officers or to agents includes
past, as well as present, officers or agents, as the case may be; and
“agents”, in relation to a company or other body corporate, includes its
bankers and persons appointed by it as auditors, whether these persons
are or are not officers of the company or other body corporate.

408. If an inspector has reasonable grounds for believing that a
director, or past director, of the company or other body corporate as
referred to in subsection (1) of section 406 of this Act whose affairs he
Is investigating maintains or has maintained a bank account of any
description, whether alone or jointly with another person and whether
in Malta or elsewhere, into or out of which there has been paid —

(a) the emoluments or part of the emoluments of his office
as director as aforesaid, whether or not disclosed in the accounting
records of the company; or

(b) any money which has resulted from or been used in the
financing of an undisclosed transaction, arrangement or agreement;
or

(¢) any money which has been in any way connected with
an act or omission, or series of acts or omissions which on the part
of that director constituted misconduct, whether fraudulent or not,
towards the company or body corporate or its members,

the inspector may require the director to produce to him all documents
in the director’s possession, or under his control, relating to that bank
account.

409. If any person referred to in section 407 of this Act —
(a) refuses to produce any book or document which it is his

duty under section 407 or section 408 of this Act to produce to the
inspectors; or
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(b) refuses to attend before the inspectors when required to

do so; or

(¢) refuses to answer any question put to him by the
inspectors with respect to the affairs of the company or other body
corporate, as referred to in subsection (1) of section 406 of this
Act, as the case may be,

he shall be guilty of an offence and liable on conviction to a fine (multa)
of not more than two thousand liri or imprisonment for a term not
exceeding six months or to both such fine and imprisonment.

Inspeciorns” repors. 410. (1) The inspectors shall make interim reports to the
Registrar and on the conclusion of their investigation shall make a final
report to him.

(2) If the inspectors were appointed under section 405 of
this Act in pursuance of an order of the Court, the Registrar shall furnish
a copy of all their reports to the Court.

(3) The Registrar may, if he thinks fit —

(a) forward a copy of any report made by the inspectors to
the company's registered office;

(b) furnish a copy on request and on payment of the
prescribed fee to —

(i) any member of the company or other body corporate
which is the subject of the report;

(ii) any person whose conduct is referred to in the
report;

(iii) the auditors of that company or body corporate;

(iv) the applicants for the investigation;

(v) any other person whose financial interests appear
to the Registrar to be affected by the matters dealt with in the
report, whether as a creditor of the company or body corporate,
or otherwise; and

(c) cause any such report to be published.

Power to bring civil 411. (1) If, from any report made under section 410 of this Act

Py s benatt. _ OF from information or documents obtained under section 418 or section



419 of this Act, it appears to the Registrar that any civil proceedings
ought in the public interest to be brought by any body corporate, he
may himself with the consent of the Attorney General bring such
proceedings in the name and on behalf of that body corporate.

(2) The Registrar shall indemnify the body corporate against
any costs or expenses incurred by it in or in connection with proceedings
brought under this section.

412. (1) The expenses of and incidental to an investigation by
inspectors appointed by the Registrar shall be defrayed by him; provided
that the persons mentioned in subsections (2) to (5) of this section shall
be, to the extent there specified, liable to make repayment to the
Registrar,

(2) A person who is convicted on a prosecution instituted
as a result of the investigation, or is ordered to pay the whole or any
part of the costs of proceedings brought under section 411 of this Act
may in the same proceedings be ordered to pay those expenses to such
extent as may be specified in the order.

(3) A body corporate in whose name proceedings are
brought under section 411 of this Act shall be liable to the amount or
value of any sums or assets recovered by it as a result of those
proceedings; and any amount for which a body corporate is liable under
this subsection shall be paid, in priority to all other claims, from the
sums or assets recovered.

(4) A body corporate dealt with by the inspectors’ report
shall be liable for the expenses of and incidental to the investigation
unless that body corporate was the applicant for the investigation, and
unless the Registrar otherwise directs.

(5) The applicant or applicants for the investigation, where
the inspectors were appointed under section 404 of this Act, shall be
liable to such extent, if any, as the Registrar may direct.

(6) The report of the inspectors may include a
recommendation as to the directions which they think appropriate, in
the light of their investigation, to be given under subsection (4) or
subsection (5) of this section.

(7) For the purposes of this section, any costs or expenses
incurred by the Registrar in or in connection with proceedings brought
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under section 411 of this Act are to be treated as expenses of the
investigation giving rise to the proceedings.

(8) Any liability to repay the Registrar arising from
subsections (2) and (3) of this section shall, subject to satisfaction of
the right of the Registrar to repayment, be a liability also to indemnify
all persons against liability under subsections (4) and (5) of this section;
and any such liability imposed by subsection (2) of this section shall,
subject as mentioned above, be a liability also to indemnify all persons
against liability under subsection (3) of this section.

(9) A person liable under any one of the subsections referred
to in subsection (8) of this section is entitled to contribution from any
other person liable by virtue of the same subsection, according to the
amount of their respective liabilities by virtue of that subsection.

(10) Expenses to be defrayed by the Registrar under this
section shall, insofar as not recovered by virtue of its provisions, be
paid out of public funds.

413. A copy of any report of inspectors appointed under section
404 or section 405 of this Act certified by the Registrar to be a true
copy, shall be admissible in any legal proceedings as evidence of the
opinion of the inspectors in relation to any matter contained in that
report.

414. (1) Where it appears to the Registrar that there is good
reason (0 appoint one or more inspectors to investigate and report on
the membership of any company for the purpose of determining the
true persons who are or have been financially interested in the success
or failure of the company or able to control or materially influence its
policy, he may by letter of authority appoint one or more inspectors for
such purpose.

(2) The appointment of inspectors made by virtue of this
section may establish the scope of their investigation, whether as respects
the matter or the period to which it is to extend or otherwise, and in
particular may limit the investigation to matters connected with particular
shares or debentures,

(3) If a request for an investigation under this section with
respect to particular shares or debentures of a company is made to the
Registrar by members of the company, and the number of persons
making the request or the amount of the shares held by them is not less



than that required for a request for the appointment of inspectors made
by virtue of subsection (2) of section 404 of this Act —

(a) the Registrar shall appoint inspectors to conduct the
investigation, unless he is satisfied that the request is vexatious;
and

(b) the Registrar may exclude from the scope of the
investigation any matter in respect of which he is satisfied that it
would be unreasonable to investigate.

(4) Subject to the terms of their appointment, the inspectors’
powers shall extend to the investigation of any circumstances suggesting
the existence of an arrangement or understanding which, though not
legally binding, is or was adhered to or likely to be adhered to in practice
and which 1s relevant to the purposes of the investigation.

(5) The Registrar may, before appointing inspectors, require
the person or persons making the request to give such security as he
may require for payment of expenses of the investigation.

415. (1) For the purposes of an investigation made by virtue
of section 414, the provisions of subsection (1) of section 406 and
sections 407, 408 and 409 shall apply with the necessary modifications
of references to the affairs of the company or to those of any other body
corporate, subject however to the provisions of subsections (2) to (4) of
this section.

(2) The provisions of the sections referred to in subsection
(1) of this section shall apply to —

(a) all persons who are or have been, or whom the inspector
has reasonable cause to believe to be or have been, financially
interested in the success or failure of the company or any other
body corporate whose membership is investigated with that of the
company, or able to control or materially influence its policy,
including persons concerned in the affairs of the company only on
behalf of others; and

(b) any other person whom the inspector has reasonable
cause to believe possesses information relevant to the investigation;

as they apply in relation to officers and agents of the company or any
other body corporate whose membership is investigated, as the case
may be. “Officers” and “agents™ shall have the meaning assigned to
them by subsection (4) of section 407 of this Act.
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(3) [Ifthe Registrar is of the opinion that there is good reason
for not divulging any part of a report made by virtue of section 414 of
this Act and of this section, he may forward or furnish a copy of the
report in accordance with the provisions of subsection (3) of section
410 of this Act with the omission of that part.

(4) The applicant or applicants for the investigation shall
be liable to such extent, if any, as the Registrar may direct; and subject
as aforesaid, the expenses of an investigation made by virtue of section
414 of this Act shall be paid out of public funds.

416. (1) Ifit appears to the Registrar that there is good reason
to investigate the ownership of any shares in or debentures of a company
and that it is unnecessary to appoint inspectors for the purpose, he may
require any person, whom he has reasonable cause to believe to have or
to be able to obtain any information as to the present and past interests
in those shares or debentures and the names and addresses of the persons
interested and of any persons who act or have acted on their behalf in
relation to those shares or debentures, to give any such information to
the Registrar.

(2) For the purpose of this section a person is deemed to
have an interest in shares or debentures if he has any right to acquire or
dispose of them or of any interest in them, or to vote in respect of them,
or if his consent is necessary for the exercise of any of the rights of
other persons interested in them, or if other persons interested in them
can be required, or are accustomed, to exercise their rights in accordance
with his instructions,

(3) A person who fails to give information required of him
by virtue of this section, or who in giving such information makes any
statement which he knows to be false in a matenal particular, or
recklessly makes any statement which is false in a material particular,
shall be guilty of an offence and shall be liable on conviction to a fine
(multa) of not more than twenty thousand lin or imprisonment for a
term not exceeding three years or to both such fine and imprisonment.

417. (1) Where in connection with an investigation made by
virtue of section 414 or section 416 of this Act, it appears to the Registrar
that there is difficulty in finding out the relevant facts about any shares,
whether issued or to be issued, and that the difficulty is due wholly or
mainly to the unwillingness of any of the persons referred to in the said
(wo sections to assist the investigation as required by this Act, the
Registrar may by order direct that the shares shall until further notice
be subject to the restrictions imposed by subsections (2) to (7) of this
section.



(2) An order made by virtue of subsection (1) of this section
shall have the following effects —

(a) any transfer of those shares, or in the case of unissued
shares any transfer of the right to be issued with them and any
issue of them, shall be void;

(b) no voting rights shall be exercisable in respect of those
shares;

(c) no further shares shall be issued in lieu of those shares
or in pursuance of any offer made to their holder;

(d) except in a winding up, no payment shall be made of
any sums due from the company on those shares, whether in respect
of capital or otherwise.

(3) Where the Registrar makes an order directing that shares
shall be subject to the restrictions mentioned in subsection (2) of this
section, any person aggrieved thereby may apply to the Court and the
Court may, if it deems fit, direct that the shares shall cease to be subject
to the said restrictions.

(4) Any notice of the Registrar or order of the Court may
direct that shares shall cease to be subject to the restrictions mentioned
in paragraphs (a) and (b) of subsection (2) of this section, with a view
to permitting a transfer of those shares, and may retain the restrictions
mentioned in paragraphs (c) and (d) of the said subsection (2), either in
whole or in part, insofar as they relate to any right acquired or offer
made before the transfer.

(5) Any person who -

(a) exercises or purports to exercise any right to dispose of
any shares which, to his knowledge, are for the time being subject
to the restrictions mentioned in subsection (2) of this section, or of
any right to be issued with any such shares; or

(b) wvotes in respect of any such shares, whether as holder
Or as proxy, or appoints a proxy to vote in respect thereof,

shall be guilty of an offence and shall be liable on conviction to a fine
(multa) of not more than two thousand lini or imprisonment for a term
not exceeding six months or to both such fine and imprisonment.
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(6) Where shares in any company are issued in contravention
of the restrictions mentioned in subsection (2) of this section, every
officer of the company who is in default shall be guilty of an offence
and shall be liable on conviction to a fine (multa) of not more than five
thousand liri.

(7) This section shall apply in relation to debentures as it
applies in relation to shares.

418. (1) The powers arising under this section shall be
exercisable in relation to the following persons with regard to the
respective entity as follows —

(a) (1) the officers of a company;

(ii) the partners having the administration or
representation of any other commercial partnership; and

(b) the persons having the administration or control in Malta
of, or any individuals authorised to represent in Malta a body
corporate constituted or incorporated outside Malta which is
carrying on business in Malta or has at any time carried on business
in Malta.

(2) The Registrar may at any time, if he thinks there is good
reason to do so, in the exercise of the powers vested in him under this
Part, give directions to any person referred to in subsection (1) of this
section requiring him, at such time and place as may be specified in the
directions, to produce such accounts, accounting records or documents
as may be so specified,

(3) Where by virtue of subsection (2) of this section the
Registrar has power to require the production of accounts, accounting
records or documents from any person referred to in subsection (1) of
this section, he shall have the like power to require production of those
accounts, accounting records or documents from any person who appears
to him to be in possession of them; provided that where any such person
claims a privilege or other charge on accounts, accounting records or
documents produced by him, the production shall be without prejudice
to that privilege or charge.

(4) The power under this section to require a person referred
to in subsection (1) of this section or other person to produce accounts,
accounting records or documents shall include the power —



(a) if the accounts, accounting records or documents are
produced —

(i) to take copies of or extracts from them; and

(ii) torequire that person, or any other person whois a
present or past officer of, or is or was at any time employed
by the entity in question, to provide an explanation of any of
them;

(b) if the accounts, accounting records or documents are
not produced, to require the person who was required to produce
them to state, to the best of his knowledge and belief, where they
are.

(5) If the requirement to produce accounts, accounting
records or documents or to provide an explanation or to make a statement
is not complied with, the person on whom the requirement was so
imposed shall be guilty of an offence and liable on conviction to a fine
(multa) of not more than five thousand liri.

(6) Where a person is charged with an offence under
subsection (5) of this section in respect of a requirement to produce any
accounts, accounting records or documents, it shall be a defence to prove
that they were not in his possession or under his control and that it was
not reasonably practicable for him to comply with the requirement.

419. (1) If the Registrar is satisfied that reasonable grounds
exist for suspecting that there are on any premises any accounts,
accounting records or documents of which production has been required
under section 418 of this Act and which have not been produced in
compliance with that requirement, he shall have the right to enter and
search any such premises in accordance with the provisions of
subsections (2) and (3) of this section.

(2) The Registrar, in exercising his right to enter and search
the premises as specified in subsection (1) of this section, shall have the
right to take possession of any accounts, accounting records or
documents appearing to be such accounts, accounting records or
documents as referred to in the said subsection, or to take in relation to
any accounts, accounting records or documents so appearing, any other
steps which he shall consider to be necessary for preserving them and
preventing interference with them.

(3) The right conferred upon the Registrar by virtue of
subsection (1) of this section shall only be exercisable during working
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days, between seven in the morning and seven in the evening, and in all
cases the Registrar shall be accompanied by an officer of the Police of
a rank not below that of inspector and the Registrar shall, if required,
produce evidence of his authority.

(4) Any accounts, accounting records or documents of which
possession is taken under this section may be retained —

(a) fora period of ninety days; or

(b) if within that period any such criminal proceedings as
are mentioned in paragraph (a) or paragraph (b) of subsection (1)
of section 420 of this Act, being proceedings to which the accounts,

accounting records or documents are relevant, shall commence,
until the conclusion of those proceedings.

(5) A person who obstructs the exercise of a right of entry
or search conferred by virtue of this section, or who obstructs the exercise
of a right so conferred to take possession of any accounts, accounting
records or documents, shall be guilty of an offence and liable on
conviction to a fine (multa) of not more than two thousand lini or to
imprisonment for a term not exceeding six months or to both such fine
and imprisonment.

420. (1) Noinformation or document relating to an entity as is
referred to in subsection (1) of section 418 of this Act which has been
obtained under the said section 418 or section 419 of this Act shall,
without the previous consent in writing of that entity, be published or
disclosed, unless the publication or disclosure is required —

(a) with a view to the institution of, or otherwise for the
purposes of, any criminal proceedings pursuant to, or arising out
of, this Act or any other law;

(b) for the purposes of the examination of any person by
inspectors appointed under this Part in the course of their
investigation;

(c) forthe purpose of enabling the responsible Minister, the
Registrar or the Competent Authority to exercise, in relation to the
entity or any other entity, any of their functions under this Act, the
Insurance Business Act, the Malta Financial Services Centre Act,
the Malta Stock Exchange Act, the Insider Dealing Act, 1994, the
Investment Services Act, 1994, the Banking Act, 1994 and the
Financial Institutions Act, 1994,



(d) for the purposes of proceedings under section 419 of
this Act.

(2) A person who publishes or discloses any information or
document in contravention of this section shall be guilty of an offence
and liable on conviction to a fine (multa) of not more than twenty
thousand liri or imprisonment for a term not exceeding three years or
to both such fine and impnsonment.

(3) For the purposes of this section “Competent Authority”
shall mean -

(a) the Central Bank of Malta;

(b) the Competent Authority under the Investment Services
Act, 1994;

(c) aninspector appointed under the Insurance Business Act,
(d) an inspector appointed under the Banking Act, 1994;

(e) the Malta Financial Services Centre carrying out its
functions under the Malta Financial Services Centre Act;

(f) the Malta Stock Exchange carrying out its functions
under the Malta Stock Exchange Act; and

(g) the Competent Authority under the Financial Institutions
Act, 1994,

421. (1) A person, being an officer of any such entity as
is referred to in subsection (1) of section 418 of this Act, who -

(a) destroys, mutilates or falsifies, or permits, assists or
participates in the destruction, mutilation or falsification of a
document affecting or relating to the entity’s assets or affairs; or

(b) makes, or permits, assists or participates in the making
of, a false entry in such a document,

shall be guilty of an offence.

(2) Any person as referred to in subsection (1) of this section
who fraudulently either disposes of, alters or makes an omission in any
such document as is referred to in that subsection or permits, assists or
participates in a fraudulent disposal, fraudulent altening or fraudulent
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making of an omission in, any such document, shall be guilty of an
offence.

(3) Aperson guilty of an offence under this section shall be
liable on conviction to a fine (mulra) of not more than twenty thousand
lin or imprisonment for a term not exceeding three years or to both

such fine and imprisonment.

422. A person who, in responding to a requirement imposed under
section 418 of this Act to provide an explanation or make a statement,
knowingly or recklessly provides or makes an explanation or statement
which is false in a material particular shall be guilty of an offence and
liable on conviction to a fine (multa) of not more than twenty thousand
lii or imprisonment for a term not exceeding three years or to both
such fine and imprisonment.

423. (1) Nothing contained in sections 404 to 417 of this Act
shall require the disclosure to the Registrar or to an inspector appointed
by him -

(a) of communications which are privileged by virtue of
the provisions of section 588 of the Code of Organization and Civil

Procedure;

(b) by acompany’s bankers of information on the affairs of
any of their customers other than the company itself.

(2) Nothing contained in sections 418 to 422 of this Act
shall be deemed to compel the production by any person as is referred
to in section 588 of the Code of Organization and Civil Procedure of
any document containing a communication which is privileged in
accordance with that section, or shall authorise the taking of possession
of any such document which is in that person’s possession.

(3) Notwithstanding the provisions of section 418 of this
Act, the Registrar shall not require the production by a person carrying
on the business of banking of a document relating to the affairs of a
customer, unless it appears to the Registrar that it is necessary to do so
for the purpose of investigating the affairs of that person carrying on
the business of banking or of the customer, being an entity in terms of
section 418 of this Act.

(4) Subject to the provisions of subsection (3) of this section,
nothing contained in the Professional Secrecy Act, 1994 shall be
construed as precluding or otherwise restricting —
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(a) the powers and functions assigned to the Registrar
or to an inspector appointed by him under the provisions of
this Part; and

(b) the disclosure by any person of information,
documentation or other communication to the Registrar or to
an inspector appointed by him, or the doing of anything
required to be done, by virtue of any of the provisions of this

Part.
424. Any person may — i‘fm -
documents elc.

(a) inspect the documents kept by the Registrar other than =pt by
documents obtained by him or coming to his knowledge in the
course of the exercise of his powers arising under sections 403 to
423 of this Act.

(b) obtain a copy of the certificate of the registration of any
commercial partnership or a copy or extract of any other document,
and require it to be certified by the Registrar as a true copy.

425. (1) The Minister may make regulations for the purpose Power o make
of carrying into effect the provisions of this Act, and may, without
prejudice to the generality of the foregoing, by such regulations —

(a) prescribe the fees to be levied in relation to the
registration, publication, inspection or issue of documents,
certificates, copies or extracts, required or allowed under this Act,
and different fees may be levied for different kinds or categories
of commercial partnerships, and may further prescribe different
fees for companies on the basis of their status;

(b) prescribe forms to be used under this Act;

(c) amend, revoke or substitute the minimum share capital
requirement established by section 72 of this Act, the criteria set
out in section 185 of this Act and the formulae for determining the
average number of employees set out in subsection (12) of the last
mentioned section;

(d) amend any Schedule to this Act other than the Ninth,
Tenth and Eleventh Schedule and for this purpose may distinguish

between different categories of companies;

(e) prescribe the qualifications necessary to act as company
secretary, including any residence qualification, as he may deem
fit;



A

1786

(f) prescribe regulations, not inconsistent with the provisions
of this Act, for the conduct of winding up proceedings under Title
[l of Part V of this Act, and prescribe criteria for establishing who
may be considered as a fit and proper person to act as liquidator
for the purposes of subsection (1) of section 305 of this Act;

(g) prescribe requirements in relation to the allotment and
the transfer of shares or debentures, their numbering, their
registration with the company and with the Registrar, the keeping
of the register of members and of debentures, and the issue of the
relevant share and debenture certificates in respect of any allotment
or transfer of shares or debentures, in relation to companies listed
on any stock exchange and to investment companies with variable
share capital, and such requirements that are prescribed may also
be in substitution of those of the relevant provisions contained in
Chapters [V and VI of Title 1 of Part V of this Act;

(h) specify the categories of public companies which may
not issue a share warrant;

(1) provide for the exemption of companies, or any kind or
category thereof, from any of the provisions of sections 105to 111
of this Act, or for the application to any such companies of the
said provision subject to such variations and conditions as may be
prescribed; and

()) prescribe anything that may be prescribed and generally
do any other matter incidental or supplementary to any of the
foregoing matters.

(2) The Minister may by regulations provide for the

obligation and for the form and manner of disclosure and notification
of interests, including ownership, in shares in public companies, and
may in particular:

(a) prescribe by and to whom, when, under what
circumstances and conditions and how such disclosure or
notification shall be made; and different obligations and duties
may be prescribed for different types of companies;

(b) establish the particulars to be contained in any
notification of interests in shares and the circumstances when
investigations may be carried out by a company in respect of the
holding of any shares, or other interest therein, and further establish
when, to whom and in what manner the company shall be obliged
to report on the findings of any such investigation;



(c) provide for the keeping of registers of interests in shares,
for the notification and registration of share acquisitions and
disposals, and for the manner in which such notification and
registration shall be recorded, and provide for the investigation of
share acquisitions and disposals;

(d) establish:

(i) offences, providing for a fine (multa) of not more
than one hundred thousand liri or a term of imprisonment not
exceeding five years, or for both such fine and imprisonment;

(i1)) administrative penalties not exceeding one
thousand liri, or daily default penalties not exceeding twenty
liri for every day during which the default continues, or both
such penalties and daily default penalties;

for failure to effect a prescribed disclosure or to make a notification
or for any other contravention of the provisions of any regulation
made in terms of this subsection;

(e) provide for any matter incidental to or connected with
any of the above.

(3) (a) The Minister may by regulations provide for the
formation, constitution and regulation of economic interest
groupings to be endowed with such legal personality and capacity
as may be established. In this subsection, “economic interest
groupings” refers to groups or associations consisting of two or
more persons and whose objects are to facilitate or develop the
economic activities of their members, or to improve or increase
the profits or benefits of such activities.

(b) Regulations made by the Minister in virtue of
paragraph (a) of this subsection, shall, in particular and without
prejudice to the authority vested in the Minister by the said

paragraph, prescribe:

(i) the contents and particulars that are to be stated in
the deed or instrument of constitution of an economic interest
grouping, including its name, objects and purposes, capital
structure, duration, membership, the location of its principal
or registered office, and the requirements relating to the form,
registration and publication of such deed or instrument, and
the particulars to be stated in the business letters of an
economic interest grouping;
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(ii) requirements relating to the keeping of records with
respect to the transactions and financial position of the
grouping, and other accounting, auditing, reporting and
disclosure obligations;

(iii) rules in respect of the administration and
management of the grouping and of the administrative and
management organs of the grouping, including the powers
and responsibilities of the directors, and holding of meetings
of the members, the keeping of registers of members and such
other records as may be prescribed;

(iv) rules governing the rights and obligations of the
members, the admission, cessation or expulsion of members,
the rights of members to share in the profits of the grouping
and in its residual assets on liquidation and their liability to
contribute to losses;

(v) rules governing the conversion, dissolution and
winding up of an economic interest grouping, including the
appointment of a liquidator, and his powers and
responsibilities;

(vi) rules providing for the possibility of cross-border
and trans-national economic interest groupings, including
European Economic Interest Groupings, enjoying the same
capacity in two or more states by virtue of their registration
in one state; for the regulation of the formation, constitution
and recognition of such groupings; and providing for the
application of any regulations made by virtue of this
subsection to such groupings with such exemptions, variations
or modifications as may be established;

(vii) the fees that may be levied in relation to the
registration of groupings referred to in this subsection, or
categories of such groupings;

(viii) the sections of this Act which shall apply to
economic interest groupings, or to particular categories
thereof, subject to such conditions and with such exemptions,
modifications and variations as may be deemed appropriate.

(4) Where in respect of any of the services or other acts to

be performed by the Registrar a fee is prescribed under subsection (1)
of this section, the regulations may prescribe that the Registrar may
decline to perform such service or other act until the appropriate fee is



paid; and that any instrument, notice, return or other document delivered,
given or forwarded to the Registrar under this Act shall, if a fee is
prescribed as aforesaid in respect of the registration or publication
thereof, be deemed not to have been delivered, given or forwarded as
required by this Act until the appropriate fee is paid.

426. (1) The power to make regulations under section 425 of
this Act includes the power to prescribe that any person in breach of
any provision of any such regulation shall be guilty of an offence and
shall on conviction be liable to a fine (multa) of not more than two
thousand liri or imprisonment for a term not exceeding six months or
to both such fine and imprisonment, as may be prescribed.

(2) The power to make regulations under section 425 of
this Act includes the power to prescribe that any person who acts in
breach of any such regulation shall be liable to a penalty of not more
than one thousand liri and, where applicable, to a further penalty of
twenty liri for every day during which the default continues, to be
imposed by the Registrar in terms of section 401 of this Act.

427. (1) Where any provision of this Act provides for the
imposition of a penalty, the amount of such penalty shall be determined
by reference to the Tenth Schedule to this Act, which specifies the
maximum penalty that may be imposed by the Registrar under any of
the provisions of this Act.

(2) In the Tenth Schedule to this Act, the first column
indicates the section and subsection of this Act which prescribes that a
penalty shall be imposed, the second column gives a general description
of the infringement, which description shall not be relied on in
interpreting any provision of this Act, the third column prescribes the
maximum penalty and the fourth column prescribes the maximum daily
default penalty, if any. The daily default penalty shall be due for every
day during which the default continues and shall accrue from the day
on which the Registrar gives notice under subsection (3) of section 401
of this Act that a penalty is due.

(3) Action by the Registrar for the recovery of a penalty
under this Act shall be prescribed by the lapse of five years from the
day on which the default occurs.

PART XIIT — TRANSITIONAL AND FINAL PROVISIONS

428. (1) As from the appointed day a commercial partnership
shall not be formed and registered unless it complies with the provisions
of this Act, and a commercial partnership formed and registered as
aforesaid shall be regulated by this Act.
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(2) Subject to the provisions of this Part, as from the
appointed day all commercial partnerships formed and registered under
the Ordinance shall be deemed to be formed and registered under this
Act, and shall retain the same legal personality and maintain all existing
rights and obligations.

(3) Investment companies with variable share capital formed
and registered before the appointed day shall comply with the provisions
of this Act within one month from the appointed day and the provisions
of subsections (4) to (13), other than subsection (8), of this section shall
not apply to them.

(4) Unless otherwise provided in this section, upon the lapse
of two years from the appointed day, the provisions of this Act shall
apply to commercial partnerships formed and registered under the
Ordinance. Such commercial partnerships shall, within a period of two
years from the appointed day, comply with the provisions of this Act
and shall, until such time, continue to be regulated by the law as in
force before the appointed day:

Provided that a commercial partnership may, by complying
with the provisions of this Act before the expiry of the said period of
two years, elect to be regulated by the provisions of this Act and for this
purpose the company shall additionally deliver a notice in writing to
the Registrar for registration; and such election shall not take effect
unless and until the notice is registered.

(5) The provisions of Chapters IX and X of Part V of this
Act shall. in regard to companies formed and registered under the

Ordinance, apply to accounting periods commencing after 30th June
1996.

(6) A private company formed and registered under the
Ordinance shall, by complying with the provisions of this Act relating
to private companies within the period specified in subsection (4) of
this section, continue as a private company under this Act unless it
changes its status to one of a public company in accordance with the
provisions of section 213 of this Act.

(7) A public company formed and registered under the
Ordinance shall, by complying with the provisions of this Act relating
to public companies within the period specified in subsection (4) of this
section, continue as a public company under this Act unless it changes
its status to one of a private company in accordance with the provisions
of section 213 of this Act.



(8) Ifacommercial partnership formed and registered before
the appointed day fails to comply with the provisions of subsections
(3), (4), (6) or (7) of this section within the respective periods therein
specified, that commercial partnership shall be considered dissolved
and the Registrar may, in the case of a company, at any time, apply to
the Count for the winding up of that company by the Court in accordance
with the provisions of Title II of Part V of this Act; and in the case of a
commercial partnership other than a company, the Registrar may, at
any time, apply to the Court for the appointment of a liquidator and the
liquidator so appointed shall wind up that commercial partnership in
accordance with the provisions of Part 111 of this Act relating to winding

up:

Provided that the Court may, if it thinks fit, grant a further
period not exceeding one year from the date of its decision in which the
commercial partnership may remedy the failure.

(9) Any changes necessitated by virtue of the provisions of
subsections (3), (4), (6) or (7) of this section shall be effected with the
consent of the majority of the partners in respect of a partnership en
nom collectif, with the approval of the majority of the general partners
and of the majority of the limited partners in respect of a partnership en
commandite; and, in the case of a company, by means of a resolution
passed by a number of members having the right to attend and vote at a
general meeting called for that purpose holding in the aggregate not
less than fifty-one per cent in nominal value of the shares conferring
that right:

Provided that, in the case of a company, a shareholder who
does not vote for or does not consent to the changes referred to in this

subsection may not be compelled to subscribe for more shares than the
number of shares held by him on the date on which the change is made.

(10) Any changes effected in accordance with the provisions
of subsection (9) of this section shall be deemed to be in compliance
with the Ordinance and shall be delivered to the Registrar for registration.

(11) An association en participation constituted before the
appointed day shall comply with the provisions of this Act within a
period of two years from the appointed day.

(12) Notwithstanding the other provisions of this section,
section 127 of this Act shall come into effect on the appointed day.
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(13) The provisions of Parts VII, VIII and IX of this Act
shall, in regard to companies formed and registered under the Ordinance,
come into effect as from the appointed day; and acommercial partnership
resulting from a conversion within the meaning of Part VII, a new
commercial partnership or an acquiring commercial partnership within
the meaning of Title I of Part VIIIL, a new company or an acquiring
company within the meaning of Title II of Part VIII and recipient
companies or new companies resulting from a division within the
meaning of Part IX, shall comply with and shall be regulated by this
Act as from the date when the conversion, amalgamation or the division
becomes effective in terms of this Act, according to the case.

429. (1) The dissolution of acommercial partnership occurring
before, on or within six months from the appointed day shall, after the
appointed day, continue to be in accordance with the provisions of the
Ordinance and the consequential winding up of such a commercial
partnership shall be regulated accordingly:

Provided that, where, after the lapse of the two year period
referred to in subsection (4) of section 428 of this Act, the name of any
commercial partnership to which this subsection applies has not already
been struck off the register, the Registrar may, at any time thereafter,
apply to the Court for it to order that the winding up of the affairs of
that commercial partnership shall, from then onwards, be in accordance
with the provisions of this Act relating to winding up by the Court, and
to appoint, where necessary, a liquidator or liquidators or substitute any
existing liquidator or liquidators to carry out that winding up.

(2) Any dissolution of a commercial partnership occurring
after the expiry of six months from the appointed day, shall be in
accordance with the provisions of this Act and the consequential winding
up of such a commercial partnership shall be regulated accordingly.

(3) The provisions of section 304 of this Act shall, in relation
to companies formed and registered under the Ordinance, commence
to apply on the expiry of six months from the appointed day.

(4) The provisions of section 326 of this Act shall come
into force on the expiry of six months from the appointed day.

(5) In relation to a company, bankruptcy proceedings
commenced before, on or within six months from the appointed day
shall, after the appointed day, continue to be governed by the provisions
of Part 111 of the Commercial Code relating to bankruptcy.



(6) The provisions of this section shall apply
notwithstanding anything contained in section 428 of this Act.

430. Where for the exercise of a right this Act establishes a
period shorter than that established by any other law, the period
established by this Act shall apply even to such rights as may have
arisen before the appointed day but shall commence to run as from
such day:

Provided that where, on the appointed day, the period which
is still to run under such other law is shorter than that established by
this Act, reckoned as aforesaid, the period established by such other
law shall continue to apply.

431. (1) Notwithstanding anything to the contrary contained
in sections 428 and 429 of this Act —

(a) offshore companies formed and registered under the
Malta Financial Services Centre Act shall, subject to the
provisions of the said Act, continue to be regulated by the
Ordinance, and the provisions of this Act shall not apply thereto,
for such period or until such time as may be established under
the Malta Financial Services Centre Act;

(b) private companies, other than offshore companies
referred to in paragraph (a) of this subsection, whose objects and
activities are limited to the sole purposes of owning, managing,
administering or operating ships and to transactions ancillary
thereto, whether formed and registered before, on or after the
appointed day, shall be regulated by the Ordinance and shall
continue to be so regulated until such date, as the Minister may
by order in the Gazette establish, from when the provisions of
this Act shall commence to apply to them. In this paragraph
“ships” shall have the meaning assigned to it by the Merchant
Shipping Act:

Provided that, in his order, the Minister may exempt such
companies from any one or more of the provisions of this Act,
with such qualifications and under such conditions as may be
specified in the order; and

(c) the deed of partnership of a partnership en nom
collectif, or of a partnership en commandite, formed and registered
under the Ordinance, shall not be required to be amended so as
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to specify the value of the respective contribution of every partner
in terms of paragraph (e) of subsection (1) of section 14 of this
Act:

Provided that where all the partners in a partnership en nom
collectif and where all the partners, both general and limited, in a
partnership en commandite, so agree, they may specify in the deed
of partnership the value of their respective contribution to the
partnership.

(2) Save as otherwise provided in subsection (1) of this
section, in section 428 and 429 or in any other provision of this Act, the
Ordinance and the Commercial Partnerships (Special Provisions) Act,
1994, are hereby repealed:

Provided that notwithstanding their repeal —

(a) anything that has lawfully been done by virtue of the
Ordinance and the Commercial Partnerships (Special Provisions)
Act, 1994, shall remain in force, except insofar as it is inconsistent
with any of the provisions of this Act;

(b) all regulations made under the Ordinance and under the
Commercial Partnerships (Special Provisions) Act, 1994, shall
remain in force and continue to have effect as if made under this
Act, except insofar as any such regulation is inconsistent with any
of the provisions of this Act, until such time as they are repealed;
and

(c) any liability to any penalty under any of the provisions
of the Ordinance shall continue to subsist notwithstanding the repeal
of the Ordinance. The provisions of section 401 of this Act shall
apply also to penalties fixed by the Registrar under the Ordinance
unless proceedings for the recovery of such penalties have already
been instituted in accordance with the provisions of the Ordinance

before the appointed day.
Amendments to the 432. The Investment Services Act, 1994 shall be amended as
Investment Services
Act, 1994, follows:—
Act No. XIV of
1994,

(a) add the following words immediately at the end of
paragraph (b) of subsection (1) of section 12 thereof:
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“provide for the safekeeping and custody of the property
of collective investment schemes and for the requirement to
appoint a custodian, and prescribe and regulate in the most
extensive manner the functions, duties, responsibilites and
obligations of the custodian; establish the qualifications and
other eligibility criteria necessary to act as custodian, including
residence qualifications; provide for the protection of the
property of the schemes in the event of the insolvency of the
custodian, and for the purpose of this paragraph “custodian™
shall include a sub-custodian; require the keeping of records
with respect to the transactions and financial position of
collective investment schemes and for the inspection of those
records, and prescribe reporting and disclosure requirements,
including the preparation of periodical reports with respect
to the schemes and the furnishing of those reports to the
shareholders, unit-holders or other participants in the said
schemes, and to others;”; and

(b) insection 27 thereof, for the words “Any member, officer
or employee” substitute with the words “The competent authority
and any member, officer or employee”.

433. The Malta Stock Exchange Act shall be amended as ;mmu

Cap. 345,

(a) in section 2 thereof, for the definition of “company”
substitute the following:

company” includes:

(i) a limited liability company, constituted and
registered in Malta in accordance with the Commercial
Partnerships Ordinance and which is not, in terms of the cap. 168.
Ordinance, a private company;

(ii) a public company formed and registered in
accordance with the Companies Act, 1995; and

(ili) acompany constituted or incorporated, or to
be constituted or incorporated, outside Malta, whether
the company has or has not established, or when formed
will or will not establish a place of business in Malta.”;

(b) in subsection (3) of section 3 thereof, the first proviso
shall be amended by the substitution of the words “as the Minister
may determine.” by the words “as the Minister may determine;”;



Amendmenis to the
Banking Act,
Financial
Institutions Act,
Insider Dealing Act
and Commercial
Partnerships
(Special Provisions)
Act.

(c) insubsection (3) of section 3 thereof, immediately after
the first proviso thereto add the following new proviso:—

“Provided further that quoted shares or debentures as
are mentioned in paragraph (b) of subsection (1) of section
395 of the Companies Act, 1995, may be traded outside the
Borza and other than by means of facilities provided by the
Exchange”; and

(d) in subsection (1) of section 29 thereof, for the words
“and securities thereof” substitute the words “and quoted securities
thereof™.

434. (1) The Banking Act, 1994 shall be amended as follows:

(a) in subsection (1) of section 2 thereof, in the definition
of “company”, for the words “the Companies Act, 1994" substitute
the words “the Commercial Partnerships Ordinance or the
Companies Act, 1995”; and

(b) for the words “Companies Act, 1994, wherever they
occur in the Act, other than in the definition of “company”, there
shall be substituted the words “Companies Act, 1995”.

(2) The Financial Institutions Act, 1994 shall be amended

as follows:

(a) in subsection (1) of section 2 thereof, in the definition
of “company", for the words “the Companies Act, 1994" substitute
the words “the Commercial Partnerships Ordinance or the
Companies Act, 1995,

(b) for the words “Companies Act 1994”, wherever they
occur in the Act, other than in the definition of “company”, other
than in the Maltese text of subsection (7) of section 18, there shall
be substituted the words “Companies Act, 1995”; and

(¢) inthe Maltese text of subsection (7) of section 18 of the
Act for the words “l-Att ta' 1-1994 dwar il-kumpaniji” shall be
substituted by the words “1-Att tal-1995 dwar il-Kumpanniji”.

(3) The Insider Dealing Act, 1994 shall be amended by the

substitution of the words “Companies Act, 1994” wherever they occur
in the Act, by the words “Companies Act, 1995",
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(4) The Commercial Partnerships (Special Provisions) Act,
1994 shall be amended by the deletion in subsection (2) of section 2
thereof of the words “or to the Companies Act, 1994,”.

435. (1) Subsection (2) of section 4A of the Malta Financial :!3‘:‘“‘“'_“"“
Services Centre Act shall be amended by the substitution of the words services Centre Act
“The Board of Governors of the Centre, its Executive Committee and < '™ Duty on
employees™ by the words “The Centre, its Board of Governors, Transfers Act, 1993.

Executive Committee and employees”.

(2) The Duty on Documents and Transfers Act, 1993 shall
be amended by the insertion, immediately after the present section 32,
of a new section to be numbered section 32A as follows:

ehcssrords 32A. Notwithstanding the provisions of section 32 of
between  this Act, where the Commissioner issues a certificate attesting
mm. that any immovable or any real right over an immovable is
transferred from one company to another company forming
part of the same group of companies, and that he is satisfied
that such requirements or conditions, if any, as may be
prescribed by regulations under this Act are fulfilled, he shall,
according to the case, either refund the duty or order that no

duty shall be chargeable on such a transfer.

For the purposes of this section, “a group of companies”
shall have the same meaning assigned to it in section 42 of
this Act.”.
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FIRST SCHEDULE
(Section 75)

MODEL REGULATIONS FOR A LIMITED LIABILITY COMPANY

PART | — REGULATIONS FOR THE MANAGEMENT OF A LIMITED
LIABILITY COMPANY

Share capital and variation of rights

1. Without prejudice to any special rights previously conferred on the holders
of any existing shares or class of shares, any share in the company may be 1ssued with
such preferred, deferred or other special rights or such restrictions, whether in regard
to dividend, voting, return of capital or otherwise as the company may from time to
time by ordinary resolution determine.

2. Subject to the provisions of section 115 of the Companies Act, 1995
(hereinafter referred to as “the Act”), any preference shares may, with the sanction of
an ordinary resolution, be issued on the terms that they are, or at the option of the
company are liable, to be redeemed on such terms and in such manner as the company
before the issue of the shares may by extraordinary resolution determine.

3. If at any time the share capital is divided into different classes of shares, the
change of any shares from one class into another or the variation of the rights attached
to any class (unless otherwise provided by the terms of issue of the shares of that class
which is to be changed or the rights attached to which are to be varied, according to the
case) may, whether or not the company is being wound up, be made with the consent in
writing of the holders of three-fourths of the issued shares of that class, and the holders
of three-fourths of the issued shares of any other class affected thereby. Such change or
variation may also be made with the sanction of an extraordinary resolution passed at
a separate general meeting of the holders of the issued shares of that class and of an
extraordinary resolution passed at a separate general meeting of the holders of the
issued shares of any other class affected thereby. To every such separate general meeting
the provisions of these regulations relating to general meetings shall apply.

4. The company may exercise the power of paying commissions or of making
discounts or allowances provided it complies with the requirements of section 113 of
the Act. Such commission may be satisfied by the payment of cash or the allotment of
fully or partly paid shares or partly in one way and partly in the other.

5. Every person whose name is entered as a member in the register of members
shall be entitled without payment to receive one certificate for all his shares or several
certificates each for one or more of his shares upon payment of 20c for every certificate
after the first or such less sum as the directors shall from time to time determine. Ifa
share certificate be defaced, lost or destroyed, it may be renewed on payment of a fee
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of 20c or such less sum and on such terms, if any, as to evidence and indemnity and the

payment of out-of-pocket expenses of the company on investigating evidence as the
directors think fit.

Calls on shares

6. The directors may from time to time make calls upon the members in respect
of any moneys unpaid on their shares (whether on account of the nominal value of the
shares or by way of premium) and not by the conditions of allotment thereof made
payable at fixed times, provided no call shall exceed one-fourth of the nominal value
of the share or be payable at less than one month from the date fixed for the payment of
the last preceding call, and each member shall (subject to receiving at least fourteen
days' notice specifying the time or times and place of payment) pay to the company, at
the time or times and place so specified, the amount called on his shares. A call may be
revoked or postponed as the directors may determine.

7. The joint holders of a share shall be jointly and severally liable to pay all
calls in respect thereof.

8. [Ifasum called in respect of a share is not paid before or on the date appointed
for payment thereof, the person from whom the sum is due shall pay annual interest
thereon from the day appointed for payment thereof to the time of actual payment at
such rate not exceeding two percentage points over the Central Bank of Malta minimum
discount rate as the directors may determine, but the directors shall be at liberty to
waive payment of such interest wholly or in part.

9. Any sum which by the terms of issue of a share becomes payable on allotment
or at any fixed date, whether on account of the nominal value of the share or by way of
premium, shall for the purposes of these regulations be deemed to be a call duly made
and payable on the date on which, by the terms of issue, the same becomes payable,
and in case of non-payment, all the relevant provisions of these regulations as to payment
of interest and expenses, forfeiture or otherwise shall apply as if such sum had become
payable by virtue of a call duly made and notified.

10. The directors may, on the issue of shares, differentiate between the holders
as to the amount of calls to be paid and the times of payment.

11. The directors may, if they think fit, receive from any member willing to
advance the same, all or any part of the moneys uncalled and unpaid upon any shares
held by him, and upon all or any of the moneys so advanced may (until the same
would, but for such advance, become payable) pay annual interest at such rate not
exceeding two percentage points over the Central Bank of Malta minimum discount
rate, as may be agreed upon between the directors and the members paying such sum
in advance.



A 1800

Transfer and transmission of shares

12. The instrument of transfer of any share shall be executed by or on behalf of
the transferor and transferee and the transferor shall be deemed to remain a holder of
the share until the name of the transferee is entered in the register of members in
respect thereof.

13. Subject to such of the restrictions of these regulations as may be applicable,
any member may transfer all or any of his shares by instrument in writing in any usual
or common form or any other form which the directors may approve.

14. The directors may decline to register the transfer of a share (not being a
fully paid share) to a person of whom they shall not approve.

15. The directors may also decline to recognise any instrument of transfer
unless —

(a) the instrument of transfer is accompanied by the certificate of the shares
to which it relates, and such other evidence as the directors may reasonably require
to show the right of the transferor to make the transfer, and

(b) the instrument of transfer is in respect of only one class of share.

16. The registration of transfers may be suspended at such times and for such
periods as the directors may from time to time determine, provided always that such
registration shall not be suspended for more than thirty days in any year.

17. Any person becoming entitled to a share in consequence of the death of a
member may, upon such evidence being produced as may from time to time properly
be required by the directors and subject as hereinafter provided, elect either to be
registered himself as holder of the share or to have some person nominated by him
registered as the transferee thereof, but the directors shall, in either case, have the same
right to decline or suspend registration as they would have had in the case of a transfer
of the share by that member before his death.

18. If the person so becoming entitled shall elect to be registered himself, he
shall deliver or send to the company a notice in writing signed by him stating that he so
elects. If he shall elect to have another person registered he shall testify his election by
executing to that person a transfer of the share.

19. All the limitations, restrictions and provisions of these regulations relating
to the right to transfer and the registration of transfers of shares shall be applicable to
any such notice or transfer as aforesaid as if the death of the member had not occurred
and the notice or transfer were a transfer signed by that member.

20. A person becoming entitled to a share by reason of the death of the holder
shall be entitled to the same dividends and other advantages to which he would be
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entitled if he were the registered holder of the share, except that he shall not, before
being registered as a member in respect of the share, be entitled in respect of it to
exercise any right conferred by membership in relation to meetings of the company.

21. Notwithstanding the provisions of regulation 20, the directors may at any
time give notice requiring any person referred to in that regulation to elect either to be
registered himself or to transfer the share, and if the notice is not complied with within
ninety days the directors may thereafter withhold payment of all dividends, bonuses or
other moneys payable in respect of the share until the requirements of the notice have
been complied with.

Forfeiture or surrender of shares

22. If amember fails to pay any call or instalment of a call on the day appointed
for payment thereof, the directors may, at any time thereafter during such time as any
part of the call or instalment remains unpaid, require payment of so much of the call or
instalment as is unpaid, together with any interest which may have accrued, by means
of a notice which shall also name a further day (not earlier than the expiration of
fourteen days from the date of service of the notice) on or before which the payment
required by the notice is to be made, and shall state that in the event of non-payment, at
or before the time appointed, the shares in respect of which the call was made will be
liable to be forfeited.

23. Ifthe requirements specified in any such notice as aforesaid are not complied
with, any share in respect of which the notice has been given may at any time thereafter,
before the payment required by the notice has been made, be forfeited by a resolution
of the directors to that effect, or otherwise be surrendered in favour of the company by
the member to whom the said notice is addressed, if the directors of the company
accept such surrender.

24. A forfeited or a surrendered share may be sold or otherwise disposed of on
such terms and in such manner as the directors think fit, and the company may receive
the consideration, if any, given for the share on any sale or disposition thereof and may
execute a transfer of the share in favour of the person to whom the share is sold or
disposed of, who shall thereupon be registered as the holder of the share. At any time
before a sale or disposition the forfeiture or surrender may be cancelled on such terms
as the directors think fit.

25. A person whose shares have been forfeited or who has surrendered his shares
to the company shall cease to be a member in respect of the forfeited or surrendered
shares, but shall, notwithstanding, remain liable to pay to the company all moneys
which, at the date of the forfeiture or surrender, were payable by him to the company
in respect of the shares; but his liability shall cease if and when the company shall
have received payment in full of all such moneys in respect of the shares.
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Conversion of shares into stock

26. The company may by ordinary resolution convert any paid up shares into
stock, and re-convert any stock into paid up shares of any denomination.

27 The holders of stock may transfer the same, or any part thereof, in the same
manner and subject to the same regulations, as and subject to which the shares from
which the stock arose might previously to conversion have been transferred, or as near
thereto as circumstances permit; and the directors may from time to time fix the
minimum amount of stock transferable but so that such minimum shall not exceed the
nominal amount of the shares from which the stock arose.

28. The holders of stock shall, according to the amount of stock held by them,
have the same rights, privileges and advantages as regards dividends, voting at meetings
of the company and other matters as if they held the shares from which the stock
arose, but no such privilege or advantage (except participation in the dividends and
profits of the company and in the assets on winding up) shall be conferred by any
amount of stock which would not, if existing in share, have conferred that privilege or
advantage.

29. Such of the regulations of the company as are applicable to paid up shares
shall apply to stock, and the words “share’” and “shareholder” therein shall include

“stock” and “stockholder”.
General meetings

30. Subject to the provisions of the Act the annual general meetings shall be
held at such time and place as the directors shall appoint.

31. The directors may, whenever they think fit, convene an extraordinary general
meeting, and extraordinary general meetings shall also be convened on such requisition,
or, in default, may be convened by such requisitionists, as provided by section 129 of
the Act.

32. If at any time there are not in Malta sufficient directors capable of acting to
form a quorum, any director or any two members of the company may convene an
extraordinary general meeting in the same manner, as nearly as possible, as that in
which meetings may be convened by the directors.

Notice of general meetings

33. A general meeting of the company shall be called by fourteen days’ notice
in writing at the least. The notice shall be exclusive of the day on which it is served or
deemed to be served and of the day for which it is given, and shall specify the place,
the day and the hour of meeting and, in case of special business, the general nature of
that business, and shall be given, in the manner hereinafter mentioned or in such other
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manner, if any, as may be prescribed by the company in general meeting, to such
persons as are, by the Act and under the regulations of the company, entitled to receive
such notices from the company:

Provided that a meeting of the company shall, notwithstanding that it is
called by shorter notice than that specified in this regulation, be deemed to have been
duly called if it is so agreed by all the members entitled to attend and vote thereat.

34. The accidental omission to give notice of a meeting to, or the non-receipt of
notice of a meeting by, any person entitled to receive notice shall not invalidate the
proceedings at that meeting,

Proceedings at general meetings

35. All business shall be deemed special that is transacted at an extraordinary
general meeting, and also all that is transacted at an annual general meeting, with the
exception of declaring a dividend, the consideration of the annual accounts and the
reports of the directors and auditors, the election of directors in the place of those
retiring and the appointment of, and the fixing of the remuneration of, the auditors.

36. No business shall be transacted at any general meeting unless a quorum of
members is present at the time when the meeting proceeds to business; save as herein
otherwise provided, a member or members present in person or by proxy holding in
aggregate not less than one tenth of the paid up share capital of the company carrying
the right to attend and vote at general meetings of the company at the date of the
holding of the meeting, shall be a quorum.

37. If within half an hour from the time appointed for the meeting a quorum is
not present, the meeting, if convened by the requisition of members, shall be dissolved;
in any other case it shall stand adjourned to the same day in the next week, at the same
time and place or to such other day and at such other time and place as the directors
may determine, and if at the adjourned meeting a quorum is not present within half an
hour from the time appointed for the meeting, the member or members present shall be
a quorum,

38. The chairman, if any, of the board of directors shall preside as chairman at
every general meeting of the company, or if there is no such chairman, or if he shall not
be present within fifteen minutes after the time appointed for the holding of the meeting
or is unwilling to act, the directors present shall elect one of their number to be chairman
of the meeting.

39. Ifat any meeting no director is willing to act as chairman or if no director is
present within fifteen minutes after the time appointed for holding the meeting, the
members present shall choose one of their number to be chairman of the meeting.
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40. The chairman may, with the consent of any meeting at which a quorum is
present (and shall if so directed by the meeting), adjourn the meeting from time to time
and from place to place, but no business shall be transacted at any adjourned meeting
other than the business left unfinished at the meeting from which the adjournment took
place. When a meeting is adjourned for thirty days or more, notice of the adjourned
meeting shall be given as in the case of an original meeting. Save as aforesaid it shall
not be necessary to give any notice of an adjourned meeting or of the business to be
transacted at such meeting.

4]1. At any general meeting a resolution put to the vote of the meeting shall be
decided on a show of hands unless a poll is (before or on the declaration of the result
of the show of hands) demanded —

(a) by the chairman; or
(b) by at least three members present in person or by proxy; or

(c) by any member or members present in person or by proxy and
representing not less than one-tenth of the total voting rights of all the members
having the right to vote at the meeting; or

(d) by a member or members holding shares in the company conferring a
right to vote at the meeting being shares on which an aggregate sum has been paid
up equal to not less than one-tenth of the total sum paid up on all the shares
conferring that right.

Unless a poll be so demanded a declaration by the chairman that a resolution
has on a show of hands been carried or carried unanimously, or by a particular majority,
or lost and an entry to that effect in the book containing the minutes of the proceedings
of the company shall be conclusive evidence of the fact without proof of the number or
proportion of the votes recorded in favour of or against such resolution:

Provided that where a resolution requires a particular majority in value, the
resolution shall not be deemed to have been carried on a show of hands by the required
majority unless there be present at that meeting, whether in person or by proxy, a
number of members holding in the aggregate the required majority as aforesaid.

The demand for a poll may be withdrawn.

42. Except as provided in regulation 44, if a poll is duly demanded it shall be
taken in such manner as the chairman directs and the result of the poll shall be deemed
to be the resolution of the meeting at which the poll was demanded.

43. Inthe case of an equality of votes, whether on a show of hands or on a poll,
the chairman of the meeting at which the show of hands takes place or at which the
poll is demanded, shall be entitled to a second or casting vote.
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44. A poll demanded on the election of a chairman or on a question of
adjournment shall be taken forthwith. A poll demanded on any other question shall be
taken at such time as the chairman of the meeting directs, and any business other than
that upon which a poll has been demanded may be proceeded with pending the taking
of the poll.

Yotes of members

45. Subject to any rights or restrictions for the time being attached to any class
or classes of shares, on a show of hands every member present in person shall have one
vote, and on a poll every member shall have one vote for each share of which he is the
holder. On a poll votes may be given either personally or by proxy.

46. No member shall be entitled to vote at any general meeting unless all calls
or other sums presently payable by him in respect of shares in the company have been
paid.

47. No objection shall be raised to the qualification of any voter except at the
meeting or adjourned meeting at which the vote objected to is given or tendered, and
every vote not disallowed at such meeting shall be valid for all purposes. Any such
objection made in due time shall be referred to the chairman of the meeting, whose
decision shall be final and conclusive.

48. The instrument appointing a proxy and the power of attorney or other
authority, if any, under which it is signed or a notarially certified copy of that power or
authority shall be deposited at the registered office of the company or at such other
place in Malta as is specified for that purpose in the notice convening the meeting,
not less than twenty-four hours before the time for holding the meeting or adjourned
meeting, at which the person named in the instrument proposes to vote, or, in the case
of a poll, not less than twenty-four hours before the time appointed for the taking of the
poll, and in default the instrument of proxy shall not be treated as valid.

49, An instrument appointing a proxy shall be in the following form or a form
as near thereto as circumstances permit:

....(name of the company)

W e s R S

O et e b e s e e e e e sttt
PO B s s s R e
being a member/members of the above-named company, hereby
appoint.... CTTRRIPTTICRUCRUNIRBSRRIN | SASERNEIP PRSP ;.
failing h1m - o | as
my/our pmx}f m vnte f-:-r me;’un; on m}f.-*{}ur behalf at the (annual or extraordinary, as the
case may be) general meeting of the company, tobe heldonthe ... day
Of voviviiiriiiiiieneesesnnness. 19 ..., and at any adjournment thereof.

Signed this day of 19
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This form is to be used in favour of/against* the resolution. Unless otherwise
instructed, the proxy will vote as he thinks fir.”.

*Strike out whichever is not desired.

Directors

50. The remuneration of the directors shall from time to time be determined by
the company in general meeting. Such remuneration shall be deemed to accrue from
day to day. The directors may also be paid all travelling, hotel and other expenses
properly incurred by them in attending and returning from meetings of the directors or
any committee of the directors or general meetings of the company or in connection
with the business of the company.

51. The shareholding qualification for directors may be fixed by the company in
general meeting, and unless and until so fixed no qualification shall be required.

Powers and duties of directors

52. The directors shall exercise their powers subject to any of these regulations,
to the provisions of the Act and to such regulations, being not inconsistent with the
aforesaid regulations or provisions, as may be prescribed by the company in general
meeting; but no regulation made by the company in general meeting shall invalidate any
prior act of the directors which would have been valid if that regulation had not been
made.

53. The directors shall have power to appoint any person to be the attorney of the
company for such purposes and with such powers, authorities and discretion (not
exceeding those vested in or exercisable by the directors under these regulations) and
for such period and subject to such conditions as they may think fit, and any such powers
of attorney may contain such provisions for the protection and convenience of persons
dealing with any such attorney as the directors may think fit, and may also authorise any
such attorney to delegate all or any of the powers, authorities and discretions vested in
him.

54. Adirector shall not vote at a meeting of the directors in respect of any contract
or arrangement in which he is interested, and if he shall do so his vote shall not be
counted, nor shall he be counted in the quorum present at the meeting, but neither of
these prohibitions shall apply to —

(a) any arrangement for giving any director any security or indemnity in
respect of money lent by him to or obligations undertaken by him for the benefit of
the company, or



A 1807

(b) any arrangement for the giving by the company of any security to a third
party in respect of a debt or obligation of the company for which the director
himself has assumed responsibility in whole or in part under a guarantee or
indemnity or by the deposit of a security; or

(c) any contract by a director to subscribe for or underwrite shares or
debentures of the company; or

(d) any contract or arrangement with any other company in which he is

interested only as an officer of the company or as a holder of shares or other
securities,

and these prohibitions may at any time be suspended or relaxed to any extent, and
either generally or in respect of any particular contract, arrangement or transaction, by
the company in general meeting.

55. The directors shall cause minutes to be made in books provided for the
purpose —

(a) of all appointments of officers made by the directors;

(b) of the names of the directors present at each meeting of the directors
and of any committee of the directors;

(c) of all resolutions and proceedings at all meetings of the company, and
of the directors, and of committees of directors.

56. The directors on behalf of the company may pay a gratuity or pension or
allowance on retirement to any director who has held any other salaried office or place
of profit with the company or to his widow or dependants and may make contributions
to any fund and pay premiums for the purchase or provision of any such gratuity,
pension or allowance.

Rotation of Directors

57. At the first annual general meeting of the company all the directors shall
retire from office, and at the annual general meeting in every subsequent year one-
third of the directors for the time being or, if their number is not three or a multiple of
three, then the number nearest one-third, shall retire from office.

58. The directors to retire in every year shall be those who have been longest in
office since their last election, but as between persons who became directors on the
same day those to retire shall (unless they otherwise agree among themselves) be
determined by lot.

59. A retiring director shall be eligible for re-election.
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60. The company at the meeting at which a director retires in manner aforesaid
may fill the vacated office by electing a person thereto.

61. No person other than a director retiring at the meeting shall unless
recommended by the directors be eligible for election to the office of director at any
general meeting unless not less than three nor more than fourteen days before the date
appointed for the meeting there shall have been left at the registered office of the
company notice in writing, signed by a member duly qualified to attend and vote at the
meeting for which such notice is given, of his intention to propose such person for
election, and also notice in writing signed by that person of his willingness to be elected.

Proceedings of directors

62. The directors may meet together for the despatch of business, adjourn and
otherwise regulate their meetings, as they think fit. Questions arising at any meeting
shall be decided by a majority of votes. In case of an equality of votes, the chairman
shall have a second or casting vote. A director may, and the company secretary on the
requisition of a director shall, at any time summon a meeting of the directors. It shall
not be necessary to give notice of a meeting of directors to any director for the time
being absent from Malta.

63. The quorum necessary for the transaction of the business of the directors
may be fixed by the directors, and unless so fixed shall be two.

64. The continuing directors may act notwithstanding any vacancy in their body,
but, if and so long as their number is reduced below the number fixed by or pursuant to
the regulations of the company as the necessary quorum of directors, the continuing
directors or director may act for the purpose of increasing the number of directors to
that number, or of summoning a general meeting of the company, but for no other

purpose.

65. The directors may elect a chairman of their meetings and determine the
period for which he is to hold office; but if no such chairman is elected, or if at any
meeting the chairman is not present within five minutes after the time appointed for
holding the same, the directors present may choose one of their number to be chairman
of the meeting.

66. A resolution in writing, signed by all the directors for the time being entitled
to receive notice of a meeting of the directors, shall be as valid and effectual as if it had
been passed at a meeting of the directors duly convened and held.

Delegation of directors’ powers
67. The directors may from time to time appoint a managing director or a director

or directors holding any other executive office or offices from amongst themselves
delegating to him or them any of the powers provided in regulation 70.
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68. Each such appointment shall be for such period and on such terms as the
directors think fit, and, subject to the terms of any agreement entered into in any
particular case, the directors may revoke such appointment. Any director so
appointed shall not, whilst holding that office, be subject to retirement by rotation or
be taken into account in determining the rotation or retirement of directors, but his
appointment shall be automatically determined if he ceases for any reason to be a
director.

69. A managing director or director holding any other executive office shall
receive such remuneration as the directors, subject to the approval of the company in
general meeting, may from time to time determine.

70. The directors may delegate to any managing director, or to any director
holding any other executive office, any of the powers exercisable by them upon such
terms and conditions and with such restrictions as they may think fit, and either
collaterally with or to the exclusion of their own powers and may from time to time
revoke, withdraw or vary any of such powers.

71. Thedirectors may also appoint a committee consisting of one of more persons
selected from among themselves delegating to it any of their powers. Any such
delegation may be made subject to any condition or requirement as the directors may
impose and may be made either collaterally with or to the exclusion of their own
powers, and the directors may from time to time revoke, withdraw, alter or vary all or
any of such powers. Any such committee shall, subject to any of the said conditions or
requirements, regulate its own proceedings, in so far as possible in like manner as if its
meetings were meetings of the directors.

Company Secretary

72. Without prejudice to the provisions of the Act regulating the appointment
and functions of the company secretary, the appointment or replacement of the company
secretary and the conditions of holding office shall be determined by the directors.
The company secretary shall be responsible for keeping:

— the minute book of general meetings of the company;
— the minute book of meetings of the board of directors;
— the register of members;
— the register of debentures; and
such other registers and records as the company secretary may be
n:qum:d to keep by the board of directors.

The company secretary shall:
— ensure that proper notices are given of all meetings; and

— ensure that all returns and other documents of the company are prepared
and delivered in accordance with the requirements of the Act.
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Dividends and reserve

73. The company in general meeting may declare dividends, but no dividend
shall exceed the amount recommended by the directors.

74. The directors may from time to time pay to the members such interim
dividends as appear to the directors to be justified by the profits of the company.

75. The directors may, before recommending any dividend, set aside out of the
profits of the company such sums as they think proper as a reserve or reserves which
shall, at the discretion of the directors, be applicable for any purpose to which the
profits of the company may be properly applied, and pending such application may, at
the like discretion, either be employed in the business of the company or be invested in
such investments, other than shares of the company, as the directors may from time to
time think fit. The directors may also without placing the same to reserve carry forward
any profits which they may think prudent not to divide.

76. Subject to the rights of persons, if any, entitled to shares with special rights
as to dividend, all dividends shall be declared and paid according to the amounts paid
or credited as paid on the shares in respect whereof the dividend is paid, but no amount
paid or credited as paid on a share in advance of calls shall be treated for the purposes
of this regulation as paid on the share. All dividends shall be apportioned and paid
proportionately to the amounts paid or credited as paid on the shares during any portion
or portions of the period in respect of which the dividend is paid; but if any share is
issued on terms providing that it shall rank for dividend as from a particular date such
share shall rank for dividend accordingly.

77. The directors may deduct from any dividend payable to any member all
sums of money, if any, presently payable by him to the company on account of calls or
otherwise in relation to the shares of the company.

78. No dividend shall bear interest against the company.
Accounts

79. Subject to the provisions of section 180 of the Act, the directors shall from
time to time determine whether and to what extent and at what times and places and
under what conditions or regulations the annual accounts and accounting records of
the company or any of them shall be open to the inspection of members not being
directors, and no member, not being a director, shall have any right of inspecting any
such account or record or other document of the company except as conferred by law
or authorised by the directors or by the company in general meeting.
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Capitalisation of profits

80. The company in general meeting may upon the recommendation of the
directors resolve that it is desirable to capitalise any part of the amount for the time
being standing to the credit of any of the company’s reserve accounts or to the credit of
the profit and loss account or otherwise available for distribution, and accordingly that
such sum be set free for distribution amongst the members who would have been
entitled thereto if distributed by way of dividend and in the same proportions on
condition that the same be not paid in cash but be applied either in or towards paying
up any amounts for the time being unpaid on any shares held by such members
respectively or paying up in full unissued shares or debentures of the company to be
allotted and distributed credited as fully paid up to and amongst such members in the
proportion aforesaid, or partly in the one way and partly in the other, and the directors
shall give effect to such resolution:

Provided that a share premium account and a capital redemption reserve
may, for the purposes of this regulation, only be applied in the paying up of unissued
shares to be issued to members of the company as fully paid bonus shares:

Provided further that the directors may in giving effect to such resolution
make such provision by payment in cash or otherwise as they think fit for the case of
shares or debentures becoming distributable in fractions.

Notice

81. A notice may be given by the company to any member either personally or
by sending it by post to him or to his registered address, or, if he has no registered
address 1in Malta, to the address, if any, in Malta supplied by him to the company for
the giving of notice to him. Where a notice is sent by post, service of the notice shall
be deemed to be effected by properly addressing, prepaying and posting a letter
containing the notice, and to have been effected in the case of a notice of a meeting at
the expiration of forty-eight hours after the letter containing the same is posted, and in
any other case at the time at which the letter would be delivered in the ordinary course
of post.

82. Notice of every general meeting shall be given in the manner hereinbefore
authorised to —

(a) every registered member except those members who, having no
registered address in Malta, have not supplied to the company an address in Malta
for the giving of notices to them; and

(b) the auditor for the time being of the company.

No other person shall be entitled to receive notices of general meetings.
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Indemnity

83. Every managing director, director holding any other executive office or other
director, and every agent, auditor or company secretary and in general any officer for
the time being of the company shall be indemnified out of the assets of the company
against any liability incurred by him in defending any proceedings in which judgment
1s given in his favour or in which he is acquitted.

PART Il — REGULATIONS FOR THE MANAGEMENT OF A PRIVATE
COMPANY

. The regulations contained in Pant | of this Schedule (with the exception of
regulation 14) shall apply.

2. The company is a private company and accordingly —
(a) the right to transfer shares is restricted in a manner hereinafter prescribed;
(b) the number of members of the company is limited to fifty;

(c) any invitation to the public to subscribe for any shares or debentures of
the company is prohibited; and

(d) the company shall not have power to issue share warrants to bearer.

3. The directors may, in their absolute discretion and without assigning any
reason therefor, decline to register any transfer of any share, whether or not it is a fully
paid share.

4. The directors may at any time require any person whose name is entered in
the register of members of the company to furnish them with any information, supported,
if the directors so require, by an affidavit, which they may consider necessary for the
purposes of determining whether or not the company satisfies the conditions of
qualification as an exempt company mentioned in subsection (2) of section 211 of the
Acl.
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SECOND SCHEDULE
(Section 90)

MATTERS TO BE SPECIFIED IN A PROSPECTUS AND REPORTS TO BE
SET OUT THEREIN

(Chapter III of Title I of Part V and Chapter 11 of Part X of this Act)
PART 1 — MATTERS TO BE SPECIFIED
General references

1. (a) References herein to the issuing company are to the company referred
to in section 89 or section 391 of this Act as the case may be;

(b) References to debt securities shall include references to debentures
and to other securities similar in substance to debentures.

2. Where the prospectus relates to debt securities guaranteed by one or more
legal persons, the information required by this Schedule shall be produced both with
respect to the issuing company and with respect to the guarantor or guarantors. Where
the prospectus relates to convertible debt securities, exchangeable debt securities or
debt securities with warrants or to the warrants themselves, information shall also be
given with regard to the nature of the shares or debt securities to which they confer
entitlement and the conditions of and procedures for conversion, exchange or
subscription. Where the issuing company of the convertible securities or warrants is
not the issuing company of the securities into which they can be converted, the
information required by this Schedule shall be produced both with respect to the
company which issues the convertible securities or warrants and the company which
issues the securities into which they can be converted.

General principles

3. The prospectus shall contain the information which, according to the
particular nature of the issuer and of the transferable securities offered to the public, is
necessary to enable investors to make an informed assessment of the assets and liabilities,
financial position, profits and losses and prospects of the issuer and of the rights attaching
to the transferable securities.

4. Where certain information specified in this Schedule is found to be
inappropriate to the issuing company's sphere of activity or its legal form or to the
transferable securities being offered, equivalent information shall be drawn up where
certain information specified in this Schedule is found to be inapplicable to the specific
issue or to the legal form or commercial nature of this issue, then the information
required need not be provided so long as the prospectus makes specific reference to the
particular issue, stating that the information is not being supplied and amplifying on
the reasons for so doing as appropriate.
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5. If the period of existence of the issuing company is less than any period for
which information is required by this Schedule, the information need be provided only
for the period of the company’s existence.

Specific matters to be specified

6. Paragraphs 7 to 25 of this Part contain the specific matters to be specified in
a prospectus.

The persons responsible for the prospectus

7. Names, functions and declarations by the persons responsible for the
prospectus that to the best of their knowledge the information contained in the prospectus
is in accordance with the facts and that the prospectus makes no omission likely to
affect its import.

The offer to the public

8. The following details of the offer, in so far as they are applicable to the type
of instrument on offer:

— the nature of the securities being offered;

— the amount and purpose of the issue;

— the number of securities issued and the rights attaching to them,;

— the income tax withheld at source;

— the period during which the offer is open;

— the time of the opening of the subscription lists;

— the date on which entitlement to dividends or interest arises;

— the persons underwriting or guaranteeing the offer;

— any restrictions on the free transferability of the securities being offered
and the markets on which they may be traded,

— the establishments serving as paying agents;

— methods of payment;

— the procedure for the exercise of any right of pre-emption;

— the methods of and time—Ilimits for delivery of the securities; and

— the system and dates for closing of the register of members or of
debentures, according to the case.

9. The amount or percentage value payable on application and allotment on
each share, and, in the case of a second or subsequent offer of shares the amount
offered for subscription on each previous allotment made within the two preceding
years, the amount actually allotted, and the amount, if any, paid on the shares so allotted.

10. The number, description and amount of any shares in or debentures of the
company which any person has or is entitled to be given, an option to subscribe for,
together with the following particulars of the option, that is to say:
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— the period during which it is exercisable;

— the amount or percentage value to be paid for shares or debentures
subscribed for under it;

— the consideration, if any, given or to be given for it or for the right to it;

— the names and addresses of the persons to whom it or the right to it was
given or, if given to existing shareholders or debenture holders as such, the relevant
shares or debentures.

Details of the issuing company
11. The following details of the issuing company:

— Name;

— Registered office and registration number;
— Date of registration or incorporation;

— The company's legal form;

— The company's objects;

— The company's share capital:

— amount of the issued share capital;

— the number and main particulars of the securities of which the
share capital consists and any part of the share capital still to be paid up;

— the amount of any convertible debt securities, exchangeable debt
securities or debt securities with warrants and the procedures for conversion,
exchange or subscription;

— the number of founders or management or deferred shares, if any,
and the nature and extent of the interest of the holders in the property and
profits of the company;

— the amount of the authorised share capital and the duration of the
authorisation for the directors to allot such capital;

—  Where appropnate, the group of undertakings to which the issuing
company belongs;

— In so far as they are known, indication of the shareholders who directly
or indirectly exercise or could exercise a determining role in the management of
the company.

12. The number and amount of shares and debentures which within the two
preceding years have been issued, or agreed to be issued, as fully or partly paid up
otherwise than in cash, and in the latter case the extent to which they are so paid up,
and in either case the consideration for which those shares or debentures have been
issued or are proposed or intended to be issued.

13. If the share capital of the company is divided into different classes of shares,
the right of voting at meetings of the company conferred by, and the rights in respect of
share capital and dividends attached to, the several classes of shares respectively.
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The issuing company’s principal activities

14. Description of the company's principal activities:

— where appropriate, any exceptional factors which have influenced
the company's activities;

— any dependence on patents, licences or contracts if these are of
fundamental importance;

— information regarding investments in progress where they are significant;

— any legal proceedings having an important effect on the issuing
company’s financial position.

The issuing company’s management
15. Names, addresses, functions and remuneration of directors.

16. The number of shares, if any, fixed by the articles as the qualification of a
director, and any provision in the articles as to remuneration of the directors.

The purpose of the offer and costs already incurred
17. Particulars as to:

— the amount which, in the opinion of the directors, is to be raised by the
issue of the shares in order to provide the sums, or, if any part thereof is to be
defrayed in any other manner. the balance of the sums, required to be provided in
respect of each of the following matters:

— the purchase price of any property purchased or to be purchased which
is to be defrayed in whole or in part out of the proceeds of the issue;

— any preliminary expenses payable by the company and any commission
so payable to any person in consideration of his agreeing to subscribe for, or of
his procuring or agreeing to procure subscriptions for, any shares in the company;

— the repayment of any moneys borrowed by the company in respect of
any of the foregoing matters,

— working capital ; and

— the amounts to be provided in respect of the matters aforesaid otherwise
than out of the proceeds of the issue and the sources out of which those amounts
are to be provided.

18. Inregard to any property purchased or acquired by the company or proposed
50 to be purchased or acquired, which is to be paid for wholly or partly out of the
proceeds of the issue offered for subscription by the prospectus, the following particulars,
that is to say:
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— the names and addresses of the vendors;

— the amount paid or payable in cash, shares or debentures to the vendor,
specifying the amount, if any, in respect of goodwill, and, where there is more
than one separate vendor, or the company is a sub-purchaser, the amount so payable
to each vendor;

—  brief particulars of any transaction relating to the property completed
within the two preceding years in which any vendor of the property to the company
or any person who is, or was at the time of the transaction, a promoter or a director
of the company had any interest direct or indirect.

Every person shall for the purpose of this Schedule be deemed to be a vendor
who has entered into a contract, absolute or conditional, for the sale or purchase, or for
any option of purchase, of any property to be acquired by the company, in any case
where:

— the purchase money is not fully paid at the date of the issue of the
prospectus;

— the purchase money is to be paid or satisfied wholly or in part out of the
proceeds of the issue offered for subscription by the prospectus;

— the contract depends for its validity or fulfillment on the result of that
1Ssue.

[n this paragraph the expression “vendor” includes a grantor on emphyteusis
and a lessor, the expression “sale” includes an emphyteutical grant and a lease, the
expression “purchase money” includes the consideration for the emphyteutical grant
or for the lease, and the expression “sub-purchaser” includes a sub-emphyteutal and a
sub-lessee.

19. Inthe case of acompany which has been carrying on business, or of a business
which has been carried on for less than three years, the length of time during which the
business of the company or the business to be acquired, as the case may be, has been
carried on.

Benefits for third parties and other expenditure

20. The amount, if any, paid within the two preceding years, or payable, as
commission, but not including commission to sub-underwriters for subscribing or
agreeing to subscribe, or procuring agreeing to procure subscriptions, for any shares in
or debentures of the company, or the rate of any such commission.

21. The amount or estimated amount of preliminary expenses and the persons
by whom any of those expenses have been paid or are payable, and the amount or
estimated amount of the expenses of the issue and the persons by whom any of those
expenses have been paid or are payable.
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22. Any amount or benefit paid or given within the two preceding years or
intended to be paid or given to any promoter, and the consideration for the payment or
the giving of the benefit.

23. The dates of, parties to, name of receiving notary, if any, and the general
nature of every material contract, not being a contract entered into in the ordinary
course of the business carried on or intended to be cammied on by the company or a
contract entered into more than two years before the date of issue of the prospectus.

24. Full particulars of the nature and extent of the interests, if any, of any director
in the promotion of, or in the property proposed to be acquired by, the company, or
where the interest of such a director consists in being a partner in a partnership ora
joint owner of a firm or other undertaking not being a company, the nature and extent
of the interest of the partnership, firm or undertaking with a statement of all sums paid
or agreed to be paid to him or partnership, firm or undertaking in cash or shares or
otherwise by any person either to induce him to become, or to qualify him as, a director,
or otherwise for services rendered by him or partnership, firm or undertaking 1in
connection with the promotion or formation of the company.

Other significant information
25. Other significant information to be provided includes:

— to the extent that such information would have a significant impact on
any assessment that might be made of the company, recent developments in its
business and prospects;

— the most significant recent trends concerning the development of the
company’s business since the end of the preceding accounting period;

— information on the company’s prospects for at least the current
accounting period.

PART II — REPORTS TO BE SET OUT

26. (1) The prospectus shall set out a report by the auditors of the company
with respect to —

(a) the profits and losses of the company in respect of each of the three
accounting periods, or where the company has been carrying on business for less
than three accounting periods, in respect of each of such periods, immediately
preceding the issue of the prospectus; and

(b) the assets and liabilities of the company at the last date to which the
annual accounts of the company were made up; and
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(c) the rates of the dividends, if any, paid up by the company in respect of
each class of shares in respect of each of the three accounting periods, or such
less number of periods as aforesaid, immediately preceding the issue of the
prospectus, giving particulars of each such class of shares on which such dividends
have been paid and particulars of the cases in which no dividends have been paid
in respect of any class of shares in respect of any of those periods,

and, if no annual accounts have been made up in respect of any part of the three
accounting periods or of such lesser periods as aforesaid, ending on a date three months
before the issue of the prospectus, containing a statement of that fact.

(2) If the company has subsidiary undertakings, the reports shall —

(a) deal separately with the company’s profits or losses as provided by
sub-paragraph (1) (a) of this paragraph, and in addition deal either —

(1) as a whole with the combined profits or losses of its subsidiary
undertakings, so far as they concern members of the company, or

(i) 1individually with the profits or losses of each of its subsidiary
undertakings, so far as they concern members of the company,

or, instead of dealing separately with the company’s profits or losses, deal as a
whole with the profits or losses of the company and, so far as they concern members
of the company, with the combined profits and losses of its subsidiary undertakings;
and

(b) deal separately with the company’s assets and liabilities as provided by
sub-paragraph (1) (b) of this paragraph, and in addition deal either —

(i) asawhole with the combined assets and liabilities of its subsidiary
undertakings, with or without the company’s assets and liabilities, or

(i1) individually with the assets and liabilities of each of its subsidiary
undertakings,

indicating, as respects the assets and liabilities of its subsidiary undertakings, the
allowance to be made for persons other than members of the company.

27. If the proceeds of the issue of the shares or debentures are to be applied
directly or indirectly in the purchase of any business, or any part of the proceeds of the
issue is to be so applied, there shall be set out in the prospectus a report made by an
accountant upon —

(a) the profits or losses of the business in respect of each of the three
accounting periods, or where the business has been carried on for less than three
accounting periods, in respect of each of such periods, immediately preceding the
issue of the prospectus, and



A 1820

(b) the assets and liabilities of the business at the last date to which the
annual accounts of the business were made up.

28. (1) The provisions of sub-paragraphs (2) and (3) of this paragraph shall
apply —

(a) the proceeds of the issue are to be applied directly or indirectly in any
manner resulting in the acquisition by the company of shares in any other
undertaking, or any part of the proceeds is to be so applied, and

(b) by reason of that acquisition or anything to be done in consequence of,
or in connection with it, that undertaking will become a subsidiary undertaking of
the company.

(2) There shall be set out in the prospectus a report made by an accountant

upon —
(a) the profits or losses of the other undertaking in respect of each of the
three accounting periods or where such other undertaking has been carrying on

business for less than three accounting periods, in respect of each of such periods,
immediately preceding the issue of the prospectus, and

(b) the assets and liabilities of the other undertaking at the last date to
which its annual accounts were made up.

(3) The report shall —

(a) indicate how the profits or losses of the other undertaking would in
respect of the shares to be acquired have concerned members of the company and
what allowance would have fallen to be made, in relation to assets and liabilites
so dealt with, for holders of other shares, if the company had at all material times
held the shares to be acquired, and

(b) where the other undertaking is a parent undertaking, deal with the profits
or losses and the assets and liabilities of the undertaking and its subsidiary
undertakings in the manner provided by sub-paragraph (2) of paragraph 26 of this
Part in relation to the company and its subsidiary undertakings.

29. The expression “accounting period” in this Part means the year in respect of
which the annual accounts of the company, the undertaking or the business, as the case
may be, are made up; and where by reason of any alteration of the date on which the
accounting period of the company, undertaking or business terminates the annual
accounts have been made up for a period greater or less than one year, that greater or
less period is for the purpose of this Part deemed to be an accounting period.

30. Any report required by this Part shall either indicate by way of note any
adjustments as respects the figures of any profits or losses or assets and liabilities dealt
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with by the report which appear to the persons making the report necessary, or shall
make those adjustments and indicate that adjustments have been made.

31. (1) A report required by paragraph 27 or 28 of this Part shall be made by
an accountant who:

(a) is an individual who holds a warrant to act as accountant issued under

the Accountancy Profession Act, or is a partnership of accountants duly registered
under the said Act; and

(b) is not disqualified in terms of paragraphs (a) and (b) of section 153 of
this Act.

(2) The accountant making any report required for the purposes of paragraph
27 or 28 of this Part shall be named in the prospectus.
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THIRD SCHEDULE
(Section 167)

FORM AND CONTENT OF INDIVIDUAL ACCOUNTS

PART I — GENERAL RULES AND FORMATS

General rules
. (1) Subject to the following provisions of this Schedule —

(a) every balance sheet of a company shall show the items listed in either
of the balance sheet formats set out immediately following paragraph 13 of this
Schedule; and

(b) every profit and loss account of a company shall show the items listed
in any one of the profit and loss account formats set out immediately following
the balance sheet formats;

in either case in the order and under the headings and sub-headings given in the format
adopted. For this purpose the words in brackets against the headings, the sub-headings
and the items are explanatory and do not have to be reproduced in the individual
accounts.

(2) Sub-paragraph (1) of this paragraph is not to be read as requiring any
item, or the heading or sub-heading for any item, to be distinguished by any letter or
number assigned thereto in the format adopted.

2. (1) Where in accordance with paragraph 1 of this Schedule a company’s
balance sheet or profit and loss account for any accounting period has been prepared
by reference to one of the formats set out herein, the directors of the company shall
adopt the same format in preparing the individual accounts for subsequent accounting
periods of the company unless in their opinion there are special reasons for a change.

(2) Particulars of any change in the format adopted in preparing a company's
balance sheet or profit and loss account in accordance with paragraph 1 of this Schedule
shall be disclosed, and the reasons for the change shall be explained, in the notes to
the accounts drawn up when the new format is first adopted.

3. (1) Any item required in accordance with paragraph 1 of this Schedule to
be shown in a company's balance sheet or profit and loss account may be shown in
greater detail than required by the format adopted.
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(2) A company's balance sheet or profit and loss account may include an
item representing or covering the amount of any asset or liability, income or expenditure
not otherwise covered by any of the items listed in the format adopted, but the following
shall not be treated as assets in a company's balance sheet —

(a) expenses of and commission on any issue of shares or debentures; and
(b) costs of research.

Any additional items as aforesaid shall be included under either an existing
heading or sub-heading or under a new heading or sub-heading as appropriate.

(3) The layout, nomenclature and terminology of items in the balance sheet
and profit and loss account that are preceded by Arabic numerals shall be adapted
where the special nature of an undertaking so requires.

(4) Items to which Arabic numbers are assigned in any of the formats set
out herein may be combined in a company’s individual accounts for any accounting
period if either —

(a) their individual amounts are not material to assessing the state of affairs
or profit or loss of the company for that accounting period; or

(b) the combination facilitates that assessment;

but where paragraph (b) of this sub-paragraph applies, the individual amounts of any
items so combined shall be disclosed in the notes to the accounts.

(5) Save where there is a corresponding item for the preceding accounting
period, a balance sheet or profit and loss account item for which there is no amount
shall not be shown. In such case, the heading or subheading in respect of that item shall
also not be shown if that item is the only one under such heading of sub-heading.

4. (1) In respect of every item shown in a company's balance sheet or profit
and loss account or in the notes to the accounts, there shall also be shown the
corresponding amount for the accounting period immediately preceding that to which
the individual accounts relate.

(2) Where that corresponding amount is not comparable with the amount
to be shown for the item in question in respect of the accounting period to which the
individual accounts relate, the former amount shall be adjusted and particulars of the
adjustment and the reasons for it shall be disclosed in the notes to the accounts. Such
adjustments shall be made in accordance with generally accepted accounting principles
and practice.

5. Save as otherwise provided in this Schedule, or as may be permitted by
generally accepted accounting principles and practice, any set-off between asset and
liability items, or between income and expenditure items, shall be prohibited.
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6. (1) Indetermining whether particular assets are to be shown as fixed assets
or current assets reference shall be made to the purpose for which they are intended.

(2) Fixed assets shall comprise those assets which are intended to be held
on a continuing basis in connection with the undertaking’s activities.

(3) Where an asset or liability relates to more than one layout item, its
relationship to the other item or items shall be disclosed either under the item where
it appears or in the notes to the accounts, if such disclosure is essential to the
comprehension of the individual accounts.

(4) Own shares and shares in group undertakings may be shown only under
the items prescribed for that purpose.

7. (1) “Provisions for liabilities or charges” are intended to cover losses or

debts the nature of which is clearly defined and which at the date of the balance sheet
are either likely to be incurred, or certain to be incurred but uncertain as to amount or
as to the date on which they will arise.

(2) *“Provisions for liabilities or charges” may not be used to adjust the
values of assets.

8. (1) *“Associated undertaking” shall have the meaning assigned to it by
paragraph 21 of the Fourth Schedule to this Act.

(2) “Turnover” shall comprise the amounts derived from the sale of products
and the provision of services falling within the company’s ordinary activities, after
deduction of sales rebates and taxes directly linked to the turnover.

9. (1) Income and charges that arise otherwise than in the course of the
company’s ordinary activities shall be shown under “Extraordinary Income” and
“Extraordinary Charges”.

(2) Unless the income and charges referred to in sub-paragraph (1) hereof
are immaterial for the assessment of the results, explanations of their amount and nature
shall be given in the notes to the accounts. The same shall apply to income and
charges relating to another accounting period.

10. (1) Every profit and loss account of a company shall show the amount of
the company’s profit or loss on ordinary activities before taxation.

(2) Taxes on the profit or loss on ordinary activities and taxes on the
extraordinary profit or loss may be shown in total as one item in the profit and loss
account before “Other Taxes not shown under the above items”. In such a case,
“Profit or Loss on Ordinary Activities after Taxation” shall be omitted from the profit
and loss account layouts prescribed in this Schedule.



A 1825

(3) Where this derogation is applied there shall be disclosed in the notes to
the accounts the extent to which the taxes on the profit or loss affect the profit or loss
on ordinary activities and the extraordinary profit or loss.

11. Every profit and loss account of a company shall show separately as additional
items:

(a) any amount set aside or proposed to be set aside to, or withdrawn or
proposed to be withdrawn from, reserves; and

(b) the aggregate amounts of —
(1) any dividends paid; and
(ii) any dividends proposed.
12. (1) The provisions of this Schedule shall be interpreted by reference to
the application of generally accepted accounting principles and practice to give a true
and fair view within the meaning of subsection (3) of section 167 of this Act.

(2) Amounts which in the particular context of any provision of this
Schedule are not material may be disregarded for the purposes of that provision.

Required formats for accounts

13. References in this Schedule to the items listed in any of the formats set out
below are to those items read together with any of the notes in the formats which apply
to any of those items, and the requirement imposed by paragraph | to show the items

listed in any such format in the order adopted in the format is subject to any provision
in those notes for alternative positions for any particular items.

BALANCE SHEET FORMATS — FORMAT 1

A. Called Up issued share capital not Paid (may be shown in either of the two
positions herein)

B. Formation Expenses (may be shown as the first item under “Intangible
Assets”)

C. Fixed Assets
I. Intangible Assets

|I. Development costs
2. Concessions, patents, licences, trade marks and similar rights and assets
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(if these were acquired for valuable consideration and are not to be shown under goodwill
or these were created by the company itself)

3.

Goodwill (only to the extent that this was acquired for valuable

consideration)

4

Payments on account

[I. Tangible Assets

W -

Land and buildings (including all rights on immovable)

Plant and machinery

Other fixtures, fittings, tools and equipment

Payments on account and tangible assets in the course of construction

[ll. Financial Assets

N LA W N -

Shares in group undertakings

Loans to group undertakings

Shares in associated undertakings

Loans to associated undertakings

Other investments other than loans

Other loans

Own shares (the nominal value of the shares held shall be shown

scparntcly in the notes to the accounts)

D. Current Assets

I. Stocks

LN -

Raw materials and consumables
Work in progress

Finished goods and goods for resale
Payments on account

II. Debtors (The amount falling due after more than one year shall be shown
separately for each item included under debtors)

‘-"‘:"'".'-"‘!"":—‘

Trade debtors

Amounts owed by group undertakings

Amounts owed by associated undertakings

Other debtors

Called up issued share capital not paid (may be shown in either of the

two posmuns herein)

6.

Prepayments and accrued income (may be shown in either of the two

positions herein)



IIl. Investments

I. Shares in group undertakings

2. Own shares (the nominal value of the shares held shall be shown
separately in the notes to the accounts)

3. Other investments

IV. Cash at Bank and in Hand

E. Prepayments and Accrued Income (may be shown in either of the two positions
herein)

F. Creditors: Amounts falling due within One Year

1. Debenture loans (the amount of any convertible loans shall be shown
separately in the notes to the accounts)

2. Bank loans and overdrafts

3. Payments received on account (payments received on account of orders
shall be shown here in so far as they are not shown as deductions from stocks)

4. Trade creditors

5. Bills of exchange payable

6. Amounts owed to group undertakings

7. Amounts owed to associated undertakings

8. Other creditors including taxation and social security (the amounts for
creditors in respect of taxation and social security shall be shown separately from
the amount for other creditors)

9. Accruals and deferred income

G. Net Current Assets/Liabilities (in determining the amount to be shown for
this item any amounts shown under “prepayments and accrued income™ shall be taken
into account wherever shown)

H. Total Assets less Current Liabilities
I. Creditors: Amounts Falling due after more than One Year

1. Debenture loans (the amount of any convertible loans shall be shown
separately in the notes to the accounts)

2. Bank loans and overdrafts

3. Payments received on account (payments received on account of orders
shall be shown here in so far as they are not shown as deductions from stocks)
Trade creditors
Bills of exchange payable
Amounts owed to group undertakings
Amounts owed to associated undertakings

NN A
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8. Other creditors including taxation and social security (the amounts for
creditors in respect of taxation and social security shall be shown separately from

the amount for other creditors)
9. Accruals and deferred income

J.  Provisions for Liabilities and Charges

I. Pensions and similar obligations
2. Taxation, including deferred taxation

3. Other provisions

K. Capital and Reserves

I. Called Up Issued Share Capital (in addition, the amount of the issued share
capital and the amount of the called up issued share capital which has been paid up
shall be shown separately in the notes to the accounts)

II. Share Premium Account

lll. Revaluation Reserve

AV, Other Reserves

Capital redemption reserve

Reserve for own shares
Reserves provided for by the articles of association

Other reserves

B -

V. Profit and Loss Account

BALANCE SHEET FORMATS — FORMAT 2

ASSETS

A. Called Up Issued Share Capital not Paid (may be shown in either of the
two positions herein)

B. Formation Expenses (may be shown as the first item under “Intangible
Assets”)

C. Fixed Assets
I. Intangible Assets

1. Development costs
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2. Concessions, patents, licences, trade marks and similar nghts and assets
(if these were acquired for valuable consideration and are not to be shown under
goodwill or if these were created by the company itself)

3. Goodwill (only to the extent that this was acquired for valuable
consideration)

4. Payments on account

II. Tangible Assets

o o o

Land and buildings (including all rights on immovables)

Plant and machinery

Other fixtures, fittings, tools and equipment

Payments on account and tangible assets in the course of construction

III. Financial Assets

e Al B i B o

Shares in group undertakings

Loans to group undertakings

Shares in associated undertakings

Loans to associated undertakings

Other investments other than loans

Other loans

Own shares (the nominal value of shares held shall be shown separately)

D. Current Assets

I. Stocks
1. Raw materials and consumables
2. Work in progress
3. Finished goods and goods for resale
4. Payments on account

II. Debtors (the amount falling due after more than one year shall be shown
separately for each item included under debtors)

o o

5

Trade debtors
Amounts owed by group undertakings
Amounts owed by associated undertakings

Other debtors
Called up issued share capital not paid (may be shown in either of the

two positions herein)
6. Prepayments and accrued income (may be shown in either of the two
positions herein)
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ITI. Investments

1. Shares in group undertakings
2. Own shares (the nominal value of the shares held shall be shown

separately)
3. Other investments

IV. Cash at Bank and in Hand

E. Prepayments and Accrued Income (may be shown in either of the two positions
herein)

LIABILITIES

A. Capital and Reserves

I. Called Up Issued Share Capital (in addition, the amount of the issued share
capital and the amount of the called up issued share capital which has been paid up
shall be shown separately)

Il. Share Premium Account

IMI. Revaluation Reserve

IV. Other Reserves

I. Capital redemption reserve

2. Reserve for own shares

3. Reserves provided for by the articles of association
4. Other reserves

V. Profit and Loss Account

B. Provisions for Liabilities and Charges

1. Pensions and similar obligations
2. Taxation, including deferred taxation
3. Other provisions

C. Creditors (amounts falling due within one year and after one year shall be
shown separately for each of these items and their aggregate shall be shown separately
for all of these items in the notes to the accounts)

1. Debenture loans (the amounts of any convertible loans shall be shown
separately in the notes to the accounts)
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2 Bank loans and overdrafts

3 Payments received on account (payments received on account of orders
shall be shown here in so far as they are not shown as deductions from stocks)

4 Trade creditors

5 Bills of exchange payable

6 Amounts owed to group undertakings

7 Amounts owed to associated undertakings

8 Other creditors including taxation and social security (the amount for
creditors in respect of taxation and social security shall be shown separately from
the amount for other creditors)

9 Accruals and deferred income (may be shown in either of the two positions
herein)

D. Accruals and Deferred Income (may be shown in either of the two positions
herein)

PROFIT AND LOSS ACCOUNT FORMATS — FORMAT 1

1. Turnover

2. Cost of sales (after taking into account any necessary provisions for
depreciation or diminution in the value of assets)

3. Gross profit or loss

4, Distribution costs (after taking into account any necessary provisions for
depreciation or diminution in the value of assets)

5. Administrative expenses (after taking into account any necessary provisions
for depreciation or diminution in the value of assets)

6. Other operating income

7. Income from shares in group undertakings

8. Income from shares in associated undertakings

9. Income from other financial fixed assets (income, including interest, derived
from group undertakings shall be shown separately from income derived from other
sources)

10. Other interest receivable and similar income (interest and similar income

derived from group undertakings shall be shown separately from that derived from
other sources)
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11.  Amounts written off in respect of financial fixed assets and investments
held as current assets

12. Interest payable and similar charges (the amount payable to group
undertakings shall be shown separately)

3. Tax on profit or loss on ordinary activities

14, Profit or loss on ordinary activities after taxation

15. Extraordinary income

16. Extraordinary charges

17. Extraordinary profit or loss

I18. Tax on extraordinary profit or loss

19. Other taxes not shown under the above items

20. Profit or loss for the accounting period

The amount of any provisions for depreciation and diminution in the value of
tangible and intangible fixed assets, including formation expenses, falling to be shown
under items 7(a) and A. 4(a) respectively in Formats 2 and 4 shall be disclosed in the
notes to the accounts in any case where the profit and loss account is prepared by
reference to this Format.
PROFIT AND LOSS ACCOUNT FORMATS — FORMAT 2

. Turnover

2. Change in stocks of finished goods and in work in progress

3. Own work capitalised

4. Other operating income

5. (a) Raw materials and consumables
(b) Other external charges

6. Staff costs:
(a) wages and salanes

(b) social security costs
(c) other pension costs
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7. (a) Depreciation and other amounts written off tangible and intangible fixed
assets, including formation expenses

(b) Exceptional amounts written off current assets

8. Other operating charges

9. Income from shares in group undertakings

10. Income from shares in associated undertakings

11.  Income from other financial fixed assets (income, including interest, derived
from group undertakings shall be shown separately from income derived from other
sources)

12. Other interest receivable and similar income (interest and similar income
derived from group undertakings shall be shown separately from that derived from

other sources)

13. Amounts written off in respect of financial fixed assets and investments
held as current assets

14. Interest payable and similar charges (the amount payable to group
undertakings shall be shown separately)

15. Tax on profit or loss on ordinary activities

16. Profit or loss on ordinary activities after taxation
17. Extraordinary income

18. Extraordinary charges

19. Extraordinary profit or loss

20. Tax on extraordinary profit or loss

21. Other taxes not shown under the above items

22. Profit or loss for the accounting period

PROFIT AND LOSS ACCOUNT FORMATS — FORMAT 3

A. Charges
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1. Cost of sales (after taking into account any necessary provisions for
depreciation or diminution in the value of assets)

2. Distribution costs (after taking into account any necessary provisions
for depreciation or diminution in the value of assets)

3. Administrative expenses (after taking into account any necessary
provisions for depreciation or diminution in the value of assets)

4. Amounts written off in respect of financial fixed assets and investments
held as current assets

5. Interest payable and similar charges (the amount payable to group
undertakings shall be shown separately)

6. Tax on profit or loss on ordinary activities

7. Profit or loss on ordinary activities after taxation

8. Extraordinary charges

9. Tax on extraordinary profit or loss

10. Other taxes not shown under the above items

11. Profit or loss for the accounting period
B. Income

1. Turnover

2. Other operating income

3. Income from shares in group undertakings

4. Income from shares in associated undertakings

5. Income from other financial fixed assets (income, including interest,
derived from group undertakings shall be shown separately from income derived
from other sources)

6. Other interest receivable and similar income (interest and similar income
derived from group undertakings shall be shown separately from that derived

from other sources)

7. Profit or loss on ordinary activities after taxation
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8. Extraordinary income
9. Profit or loss for the accounting period
The amount of any provisions for depreciation and diminution in the value of
tangible and intangible fixed assets, including formation expenses, falling to be shown
under items 7 (a) and A. 4(a) respectively in Formats 2 and 4 shall be disclosed in the

notes to the accounts in any case where the profit and loss account is prepared by
reference to this Format.

PROFIT AND LOSS ACCOUNT FORMATS — FORMAT 4
A. Charges
1. Reduction in stocks of finished goods and in work in progress
2. (a) Raw materials and consumables
(b) Other external charges
3. Staff costs:
(a) wages and salaries
(b) social security costs
(c) other pension costs

4. (a) Depreciation and other amounts written off tangible and intangible fixed
assets, including formation expenses

(b) Exceptional amounts written off current assets

5. Other operating charges

6. Amounts written off in respect of financial fixed assets and investments held
as current assets

7. Interest payable and similar charges (the amount payable to group undertakings
shall be shown separately)

8. Tax on profit or loss on ordinary activities

9. Profit or loss on ordinary activities after taxation
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10. Extraordinary charges

1. Tax on extraordinary profit or loss

12. Other taxes not shown under the above items

13. Profit or loss for the accounting period

B. Income

I. Tumover

2. Increase in stocks of finished goods and in work in progress

3. Own work capitalised

4. Other operating income

5. Income from shares in group undertakings

6. Income from shares in associated undertakings

7. Income from other financial fixed assets (income, including interest, derived
from group undertakings shall be shown separately from income derived from other
sources)

8. Other interest receivable and similar income (interest and similar income
derived from group undertakings shall be shown separately from that derived from
other sources)

9. Profit or loss on ordinary activities after taxation

10. Extraordinary income

11. Profit or loss for the accounting period

PART Il — ACCOUNTING PRINCIPLES AND RULES

Accounting principles

14. Ttems shown in the individual accounts shall be valued in accordance with
the following general principles —

(a) the company must be presumed to be carrying on its business as a going
concern,
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(b) the methods of valuation must be applied consistently from one
accounting period to another;

(c) valuation must be made on a prudent basis, and in particular:

(1) only profits realised at the balance sheet date may be included in
the profit and loss account,

(i) account shall be taken of all foreseeable liabilities and potential
losses arising in the course of the accounting period concerned or of a previous

one, even if such liabilities or losses become apparent only between the date
of the balance sheet and the date on which it is drawn up,

(iii) account must be taken of all depreciation whether the result of
the accounting period_ is a loss or a profit;

(d) account must be taken of income and charges relating to the accounting
period, irrespective of the date of receipt or payment of such income or charges;

(e) the components of asset and liability items must be valued separately;
(f) the opening balance sheet for each accounting period must correspond
to the closing balance sheet for the preceding accounting period.
Historical cost accounting rules

15. (1) Formationexpenses shown as assets in the balance sheet shall be written
off within a maximum period of five years.

(2) The amounts entered under “Formation Expenses” shall be explained
in the notes to the accounts.

16. (1) Inthe case of any fixed asset which has a limited useful economic life,
the amount of —

(a) its purchase price or production cost; or

(b) where it is estimated that any such asset will have a residual value at
the end of the period of its useful economic life, its purchase price or production
cost less that estimated residual value,

shall be reduced by provisions for depreciation calculated to write off that amount
systematically over the period of the asset’s useful economic life. Such provisions
shall be charged in the profit and loss account.
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(2) The purchase price of an asset shall be determined by adding to the
actual price paid any expenses incidental to its acquisition.

(3) The production cost of an asset shall be determined by adding to the
purchase price of the raw materials and consumables used the amount of the costs
incurred by the company which are directly attributable to the production of that asset.

(4) Inaddition to the costs specified in subparagraph (3) of this paragraph
there may be included in the production cost of an asset —

(a) a reasonable proportion of the costs incurred by the company which
are only indirectly attributable to the production of that asset, but only to the
extent that they relate to the period of production; and

(b) interest on capital borrowed to finance the production of that asset, to
the extent that it relates to the period of production. The inclusion of such interest
and the amount thereof shall be disclosed in the notes to the accounts.

(5) Fixed asset investments shall be accounted for in accordance with the
following rules —

(a) suchinvestments shall be included in the company’s individual accounts
by using the cost method:

Provided that in the case of participating interests the equity method may be
used as embodied in paragraphs 20 and 21 of the Fourth Schedule to this Act;

(b) the cost method referred to in sub-paragraph 5 (a) of this paragraphis a
method of accounting whereby the investment is recorded at cost. The profit and
loss account reflects income from the investment only to the extent that distributions
are received or are receivable by the investor from accumulated net profits of the
investment arising subsequent to the date of acquisition,

(c) when the equity method of accounting is used in the case of participating
interests the provisions of paragraph 21 of the Fourth Schedule to this Act shall
apply mutatis mutandis and references to consolidated accounts, consolidated
balance sheet, consolidated profit and loss account and notes to the consolidated
accounts shall be construed accordingly;

(d) where the proportion of the profit attributable to participating interests
exceeds the amount of dividends which are already received or the payment of
which can be claimed, the amount of the difference shall be placed in a reserve
which shall not be distributed to the shareholders.

17. (1) Where a financial fixed asset has diminished in value, provision for
diminution in value may be made in respect of it and the amount to be included in



A 1839

respect of it may be reduced accordingly. Any such provisions shall be charged in the
profit and loss account and if not shown separately in the profit and loss account, shall
be disclosed (either separately or in aggregate) in the notes to the accounts:

Provided that an investment company may, subject to full disclosure in the
notes to the accounts, set off such provisions for diminution in the value of investments
directly against capital and reserves. The amounts in question shall be shown separately
in the balance sheet:

Provided further that, in the case of an investment company with variable
capital, separate disclosure in the balance sheet as prescribed in the previous proviso
need not be made.

(2) Provision for diminution in value shall be made in respect of any fixed
asset which has diminished in value if the reduction in its value is expected to be
permanent (whether its economic life is limited or not), and the amount to be included
in respect of it shall be reduced accordingly. Any such provision shall be charged in
the profit and loss account and if not shown separately in the profit and loss account,
shall be disclosed (either separately or in aggregate) in the notes to the accounts.

(3) Where the reasons for which any provision was made in accordance
with sub-paragraph (1) or (2) of this paragraph have ceased to apply to any extent, that
provision shall be written back to the extent that it is no longer necessary. Any amounts
written back in accordance with this sub-paragraph which are not shown separately in
the profit and loss account shall be disclosed (either separately or in aggregate) in the
notes to the accounts.

18. (1) Notwithstanding that an item in respect of “development costs” is
included under “fixed assets” in the balance sheet formats contained in this Schedule,
an amount may only be included in a company's balance sheet in respect of development
costs in special circumstances.

(2) If any amount is included in the company's balance sheet in respect of
development costs the following information shall be given in the notes to the
accounts —

(a) the period over which the amount of those costs originally capitalised
is being or is to be written off; and

(b) the reasons for capitalising the development costs in question.

19. (1) Where goodwill is treated as an asset the following provisions of this
paragraph shall apply.
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(2) Subject to sub-paragraphs (3) and (4) of this paragraph, the amount of
the consideration for any goodwill acquired by a company shall be reduced by provisions
for amortisation calculated to write off that amount systematically over a period chosen
by the directors of the company.

(3) The period chosen shall not exceed the useful economic life of the
goodwill in question.

(4) In any case where any goodwill acquired by a company 1s shown or
included as an asset in the company's balance sheet the period chosen for writing off
the consideration for that goodwill and the reasons for choosing that period shall be
disclosed in the notes to the accounts.

20. (1) Subject to the following paragraph, assets which fall to be included —

(a) amongst the fixed assets of a company under the item “tangible assets";
or

(b) amongst the current assets of a company under the item “raw matenals
and consumables”,

may be included at a fixed quantity and value.

(2) Sub-paragraph (1) of this paragraph applies to assets of a kind which
are constantly being replaced, where —

(a) their overall value is not material to assessing the company’s state of
affairs; and

(b) their quantity, value and composition are not subject to material
variation.

21. (1) Subject to sub-paragraphs (2) and (3) of this paragraph, the amount to
be included in respect of any current asset shall, insofar as it is applicable, be its purchase
price or production cost.

(2) If the net realisable value of any current asset is lower than its purchase
price or production cost, the amount to be included in respect of that asset shall be the
net realisable value.

(3) Where the reasons for which any provision for diminution in value
made in accordance with sub-paragraph (2) of this paragraph have ceased to apply to
any extent, that provision shall be written back to the extent that it is no longer necessary.

22. The method of determination of purchase price and the method of
determination of production cost given in paragraph 16 of this Schedule shall apply for



A 1841

the purposes of paragraph 21 of this Schedule. Furthermore, distribution costs may
not be included in production costs.

23. (1) Subject to the qualification mentioned in sub-paragraph (3) of this
paragraph, the purchase price or production cost of —

(a) any assets which fall to be included under any item shown in a company's
balance sheet under the sub-heading “stocks”; and

(b) any assets which are fungible assets (including investments),

shall be determined by the application of one of the methods mentioned in sub-
paragraph (2) of this paragraph in relation to any such assets of the same class.

(2) The methods referred to in sub-paragraph (1) of this paragraph are —
(a) the method known as “first in, first out” (FIFO);

(b) the weighted average price method; and

(¢) any other method similar to any of the methods mentioned above.

(3) The method actually chosen for the purposes of this paragraph shall
be the one which appears to the directors to be appropriate in the circumstances of the
company.

(4) Where in the case of any company —

(a) the purchase price or production cost of assets falling to be included
under any item shown in the company’s balance sheet has been determined by the
application of any method permitted by this paragraph; and

(b) the amount shown in respect of that item differs materially from the
relevant alternative amount given in sub-paragraph (5) of this paragraph,

the amount of that difference shall be disclosed in the notes to the accounts.

(5) Subject to sub-paragraph (6) of this paragraph, for the purposes of sub-
paragraph (4) (b) of this paragraph, the relevant alternative amount, in relation to any
item shown in a company’s balance sheet, is the amount which would have been shown
in respect of that item if assets of any class included under that item at an amount
determined by any method permitted by this paragraph had instead been included at
their replacement cost as at the balance sheet date.

(6) The relevant alternative amount may be determined by reference to the
most recent actual purchase price or production cost before the balance sheet date of
assets of any class included under the item in question instead of by reference to their
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replacement cost as at that date, but only if the former appears to the directors of the
company to constitute the more appropriate standard of comparison in the case of
assets of that class.

(7) For the purpose of this paragraph, assets of any description shall be
regarded as fungible if assets of that description are substantially indistinguishable one
from another.

24. (1) Where the amount repayable on any debt owed by a company is greater
than the value of the consideration received in the transaction giving rise to the debt,
the amount of the difference may be treated as an asset.

(2) Where any amount as referred to in sub-paragraph (1) of this paragraph
is treated as an asset —

(a) it shall be written off by reasonable amounts each year;
(b) itshall be completely written off before repayment of the debt; and

(c) if the current amount is not shown as a separate item in the company's
balance sheet it shall be disclosed in the notes to the accounts.

25. (1) Provisions for liabilities and charges may not exceed in amount the
sums which are reasonably necessary.

(2) Particulars shall be given of each provision included in the item “other
provisions” in the company’s balance sheet in any case where the amount of that
provision is material.

Alternative accounting rules

26. (1) Subject to paragraphs 28, 29 and 30 of this Schedule, the amounts to
be included in respect of assets of any description mentioned in paragraph 27 of this
Schedule shall be determined on any basis mentioned in that paragraph.

(2) Referencesin paragraphs 27 to 30 of this Schedule to “the depreciation
rules” are to the rules embodied in paragraphs 16, 17, 18, 20, 21 and 24 of this Schedule.

27. (1) Tangible fixed assets may be included at a market value determined as
at the date of their last valuation.

(2) Investments of any description falling to be included under either of
the balance sheet formats contained in Part I of this Schedule may be included
either —

(a) at a market value determined as at the date of their last valuation; or
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(b) atavalue determined on any basis which appears to the directors to be
appropriate in the circumstances of the company,

but in the latter case particulars of the method of valuation etc. adopted and of the
reasons for adopting it shall be disclosed in the notes to the accounts.

(3) Notwithstanding any other provision of this Schedule investments in
which investment companies have invested their funds shall be valued on the basis of
their market value determined as at the balance sheet date.

28. (1) Where the value of any asset of a company is determined on the basis
mentioned in paragraph 27 of this Schedule that value shall be the starting point for
determining the amount to be included in respect of that asset in the company’s individual
accounts, instead of its purchase price or production cost or any value previously so
determined for that asset; and the depreciation rules shall apply accordingly in relation
to any such asset with the substitution for any reference to its purchase price or
production cost by a reference to the value most recently determined for that asset on
any basis mentioned in paragraph 27 of this Schedule.

(2) The amount of any provision for depreciation required in the case of
any fixed asset as it applies by virtue of sub-paragraph (1) of this paragraph is referred
to in sub-paragraph (3) of this paragraph as the adjusted amount, and the amount of
any provision which would be required in respect of that asset according to the historical
cost accounting rules is referred to as the historical cost amount.

(3) Where sub-paragraph (1) of this paragraph applies in the case of any
fixed asset, the amount of any provision for depreciation in respect of that asset —

(a) included in any item shown in the profit and loss account in respect of
amounts written off against the assets of the description in question; or

(b) taken into account in stating any item so shown which is required by
the explanatory notes in the profit and loss account formats contained in Part I of
this Schedule to be stated after taking into account any necessary provisions for
depreciation or diminution in the value of assets included under it,

may be the historical cost amount instead of the adjusted amount, provided that the
amount of any difference between the two 1s accounted for in the profit and loss account
and disclosed separately therein or in the notes to the accounts.

29. (1) This paragraph applies where the amounts to be included in respect of
assets covered by any items shown in a company’s individual accounts have been
determined on any basis mentioned in paragraph 27 of this Schedule.
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(2) The items affected and the basis of valuation adopted in determining
the amounts of the assets in question in the case of each of such items shall be disclosed
in the notes to the accounts.

(3) Inthe case of each balance sheet item which is affected —

(a) the comparable amounts determined according to the historical cost
accounting rules; or

(b) the differences between those amounts and the corresponding amounts
actually shown in the balance sheet in respect of that item,

shall be shown separately in the balance sheet or in the notes to the accounts,

(4) In sub-paragraph (3) of this paragraph, references in relation to any
item to the comparable amounts determined as mentioned thereto are references
to—

(a) the aggregate amount which would be required to be shown 1n respect
of that item if the amounts to be included in respect of all the assets covered by
that item were determined according to the historical cost accounting rules; and

(b) the aggregate amount of the cumulative provisions for depreciation or
diminution in value which would be permitted or required in determining those
amounts according to those rules.

30. (1) Withrespectto any determination of the value of an asset of a company
on any basis mentioned in paragraph 27 of this Schedule the amount of any profit or
loss arising from that determination shall be credited or, as the case may be, debited to
a separate reserve to be called “the revaluation reserve”, after allowing, where
appropriate, for any provisions for depreciation or diminution in value made otherwise
than by reference to the value so determined and for any adjustments of any such
provisions made in the light of that determination.

(2) The amount of the revaluation reserve shall be shown in the company’s
balance sheet under a separate sub-heading in the position given for the item “revaluation
reserve” in Format 1 or 2 of the balance sheet formats contained in this Schedule, but
need not be shown under that name.

(3) The revaluation reserve shall be reduced to the extent that the amounts
standing to the credit of the reserve are in the opinion of the directors of the company
no longer necessary for the purpose of the accounting policies adopted by the company;
but an amount may only be transferred from that reserve to the profit and loss account
if —

(a) the amount in question was previously charged to that account; or
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(b) it represents realised profit.

(4) Any amounts transferred from the revaluation reserve to the profit and
loss account in accordance with the provisions of sub-paragraph (3) of this paragraph
shall be shown separately in the profit and loss account.

(5) Notwithstanding the provisions of sub-paragraph (3) of this paragraph
the balance standing to the credit of the revaluation reserve may be capitalised in whole
or in part at any time.

(6) The treatment for taxation purpose of amounts credited or debited to
the revaluation reserve shall be disclosed in the notes to the accounts.

PART IIl — THE NOTES TO THE ACCOUNTS

31. Any information required in the case of any company by the provisions of
this paragraph shall, if not given in the balance sheet or the profit and loss account, be
given by way of the notes to the accounts. The information in respect of the following
matters shall be provided as a minimum —

(a) The valuation methods applied to the various items in the individual
accounts, and the methods employed in calculating the provisions for depreciation
and diminution in value. For items included in the individual accounts which are
or were originally expressed in foreign currency, the bases of translation used to
express them in local currency shall be disclosed;

(b) The number and the nominal value of the shares subscribed during the
accounting period within the limits of the authorised capital;

(¢) Where there is more than one class of shares, the number and the nominal
value for each class, in respect of both the authorised and the issued shares;

(d) The existence of any participation certificates, convertible debentures
or similar securities or rights, with an indication of their number and the rights
they confer;

(e) Information concerning the acquisition by a company of its own shares,
either itself or through a person acting in his own name but on the company’s
behalf, relating to —

(1) the reasons for acquisitions made during the accounting period;
(i) the number and nominal value of the shares acquired and disposed

of during the accounting period and the proportion of the issued share capital
which they represent;
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(iii) in the case of acquisition or disposal for a value, the consideration
for the shares;

(iv) the number and nominal value of all the shares acquired and held

by the company and the proportion of the issued share capital which they
represent;

(f) The name, registered office and the type of each of the partnerships

of which the company is a member with unlimited liability; provided that this
information may be omitted if it is not matenal;

(g) [Information in respect of each item which is or would but for sub-

paragraph (4) (b) of paragraph 3 of this Schedule be shown under the general
item “fixed assets” in the company’s balance sheet, relating to —

(i) the amount of the purchase price or production cost, leaving out
therefrom the depreciation or diminution in value in respect of that item, as
at the date of the beginning of the accounting period and as at the balance
sheet date respectively;

(i) the effect on any amount shown in the balance sheet in respect of
that item of —

— any revision of the amount in respect of any assets included
under that item made during that period,

— acquisitions during that period of any assets,
— disposals during that period of any assets, and

— any transfers of assets of the company to and from that item
during that period;

(h) In respect of each item within indent (g) of this paragraph —

(i) the cumulative amount of provisions for depreciation or diminution
in the value of assets included under that item as at each date mentioned in
indent (g) (i) of this paragraph;

(i1) the amount of any such provisions made in respect of the
accounting period;

(1) the amount of any adjustments made in respect of any such
provisions duning the period in consequence of the disposal of any assets;
and
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(iv) the amount of any other adjustments made in respect of any such
provisions during the period;

(i) The information required to be disclosed by virtue of indents (g) and
(h) of this paragraph shall also be provided in the case of “Formation Expenses™
where this item is shown separately from “Fixed Assets” in the balance sheet;

(j)  Amounts owed by the company and becoming due and payable after
more than five years as well as the company’s entire debts covered by valuable
security furnished by the company with an indication of the nature and form of
the security. This information shall be disclosed separately for each creditors’
item, as provided for in the formats described in Part I of this Schedule;

(k) The total amount of any financial commitments that are not included in
the balance sheet, in so far as this information is of assistance in assessing the
financial position. Any commitments concerning pensions and group undertakings
shall be disclosed separately;

() The turnover within the meaning of paragraph 8 of this Schedule, broken
down by categories of activity and into geographical market in so far as, taking
account of the manner in which the sale of products and the provision of services
falling within the company’s ordinary activities are organised, these categories
and markets differ substantially from one another.

(m) The average number of persons employed during the accounting period,
broken down by categories and, if they are not disclosed separately in the profit
and loss account, the staff costs relating to the accounting period broken down as
otherwise required by Formats 2 and 4 of the profit and loss account;

(n) The difference between the tax charged for the accounting perniod and
for earlier accounting periods and the amount of tax payable in respect of those
periods, provided that this difference 1s matenal for purposes of future taxation.
This amount may also be disclosed in the balance sheet as a cumulative amount
under a separate item with an appropriate heading;

(o) (1) The aggregate amount of the emoluments granted in respect of
the accounting period to the directors of a company for their services as
directors of that company or for their services as directors of any of its
subsidiary undertakings, while acting as directors of that company; and

(1) The aggregate amount of any other emoluments granted in respect
of the accounting period to the directors of a company for their services in
connection with the management of the affairs of the company or any of its
subsidiary undertakings, while acting as directors of that company; and shown
separately from the aggregate amount of emoluments referred to in item (i)
above; and
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(iii) The fact that the company has during the accounting period
purchased or maintained any such insurance as 1s referred to in subsection
(2) of section 148 of this Act and the aggregate amount of premiums paid in
respect thereof.

In this indent emoluments shall include the remuneration for the services
of the directors referred to herein and all fees, percentages, gifts,
compensation for loss of office and other similar payments; as well as any
commitments arising or entered into in respect of retirement pensions,
superannuation allowances, gratuities or other similar commitments in favour
of former directors of the company referred to herein.

The commitments arising or entered into in respect of retirement
pensions, superannuation allowances, gratuities or other similar commitments
in favour of former directors of the company shall be shown separately from
the other emoluments.

(p) The amount of advances and credits granted to directors of a company
with indications of the interest rates, main conditions and any amounts repaid; as
well as commitments entered into on their behalf by way of guarantees of any
kind. The said commitments shall be shown separately;

(gq) The name and registered office of the undertaking which draws up the
consolidated accounts of the largest body of undertakings of which the company
forms part as a subsidiary undertaking;

(r) The name and the registered office of the undertaking which draws up
the consolidated accounts of the smallest body of undertakings of which the
company forms part as a subsidiary undertaking; and

(s) Where the parent companies referred to in indents (q) and (r) of this
paragraph are not registered in Malta the place where copies of the consolidated
accounts referred to in these indents may be obtained, provided that they are
available to the public.

32. (1) Ifat the end of its accounting period, the company has one or more
subsidiary undertakings or participating interests in other undertakings the following
information shall, where applicable, be given with respect to each such undertaking —

(a) the kind, name and registered or principal office of each undertaking;

(b) in relation to the shares of each class of each undertaking held by the
company, the identity of each class and the proportion of the nominal value of the
issued shares of that class represented by the shares held as at the end of the
undertaking’s relevant accounting period; and
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(iii) The fact that the company has during the accounting period
purchased or maintained any such insurance as 1s referred to in subsection
(2) of section 148 of this Act and the aggregate amount of premiums paid in
respect thereof.

In this indent emoluments shall include the remuneration for the services
of the directors referred to herein and all fees, percentages, gifts,
compensation for loss of office and other similar payments; as well as any
commitments arising or entered into in respect of retirement pensions,
superannuation allowances, gratuities or other similar commitments in favour
of former directors of the company referred to herein.

The commitments arising or entered into in respect of retirement
pensions, superannuation allowances, gratuities or other similar commitments
in favour of former directors of the company shall be shown separately from
the other emoluments.

(p) The amount of advances and credits granted to directors of a company
with indications of the interest rates, main conditions and any amounts repaid; as
well as commitments entered into on their behalf by way of guarantees of any
kind. The said commitments shall be shown separately;

(gq) The name and registered office of the undertaking which draws up the
consolidated accounts of the largest body of undertakings of which the company
forms part as a subsidiary undertaking;

(r) The name and the registered office of the undertaking which draws up
the consolidated accounts of the smallest body of undertakings of which the
company forms part as a subsidiary undertaking; and

(s) Where the parent companies referred to in indents (q) and (r) of this
paragraph are not registered in Malta the place where copies of the consolidated
accounts referred to in these indents may be obtained, provided that they are
available to the public.

32. (1) Ifat the end of its accounting period, the company has one or more
subsidiary undertakings or participating interests in other undertakings the following
information shall, where applicable, be given with respect to each such undertaking —

(a) the kind, name and registered or principal office of each undertaking;

(b) in relation to the shares of each class of each undertaking held by the
company, the identity of each class and the proportion of the nominal value of the
issued shares of that class represented by the shares held as at the end of the
undertaking’s relevant accounting period; and
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(c) the aggregate amount of the capital and reserves of each undertaking as
at the end of its relevant accounting period, and its profit or loss for that period.

(2) For the purposes of sub-paragraph (1) of this paragraph the relevant
accounting period is —

(a) ifthe accounting period of the undertaking ends with that of the company
giving the information in its notes to the accounts, that accounting period; and

(b) if not, the undertaking's accounting period ending last before the end
of the accounting period of the company giving that information.

(3) The provisions of sub-paragraph (1) of this paragraph are subject to the
exceptions and other provisions contained in paragraphs 33 and 34 of this Schedule.

33. (1) The information otherwise required by sub-paragraph (1) (c) of
paragraph 32 of this Schedule need not be given in respect of a subsidiary undertaking
of a company if either -

(a) the company is exempt from the requirement to prepare consolidated
accounts; or

(b) the company prepares consolidated accounts and -

(i) the accounts of the subsidiary undertaking are included in the
consolidated accounts, or

(11) the investment of the company in the shares of the subsidiary
undertaking is included in the consolidated accounts, or in the notes of the
consolidated accounts, by way of the equity method of accounting.

(2) The information otherwise required by sub-paragraph (1) (¢) of
paragraph 32 of this Schedule need not be given in respect of another undertaking in
which the company holds shares if the company's investment in those shares is included
in the individual accounts, or in the notes to the accounts, by way of the equity
method of accounting.

(3) The information otherwise required by sub-paragraph (1) (c) of
paragraph 32 of this Schedule need not be given in respect of any undertaking if —

(a) the undertaking is not required by any provision of this Act to deliver a
copy of its balance sheet for its relevant accounting period mentioned in paragraph
32 of this Schedule and does not otherwise publish that balance sheet in Malta or
elsewhere; and
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(b) the shares held by the company, either directly or indirectly, in that
undertaking amount to less than one half in nominal value of the undertaking’s
issued share capital.

(4) Information otherwise required by sub-paragraph (1) of paragraph 32
of this Schedule need not be given if it is not material.

(5) References in this paragraph and in paragraph 32 of this Schedule to
shares of undertakings shall include references to beneficial interests in undertakings
where the capital of such undertakings is not divided into shares.

34. (1) The information referred to in paragraphs 32 and 33 of this Schedule
may be disclosed in a separate statement which is to be filed with the Registrar together

with the individual accounts of the company in accordance with section 181 of this
Act.

(2) Where the information referred to in sub-paragraph (1) of this paragraph
is disclosed in a separate statement this fact shall be disclosed in the notes to the
accounts.

(3) The information referred to in indent (1) of paragraph 31 and in
paragraphs 32 and 33 of this Schedule may be omitted when it appears to the directors
that their nature is such that they would be seriously prejudicial to any of the undertakings
affected by these provisions and the Registrar agrees that the information need not be
disclosed.

(4) Where any information is omitted from the notes to the accounts by

virtue of the provisions of sub-paragraph (3) of this paragraph that fact shall be
disclosed in the notes to the accounts.

35. (1) Particulars shall be given in the notes to the accounts of any charge on
the assets of the company to secure the liabilities of any other person including, where
practicable, the amount secured.

(2) The following information shall be given with respect to any other
contingent liability not provided for other than where the possibility of a loss is judged
by the directors of the company to be remote —

(a) the amount or estimated amount of that liability;
(b) its legal nature, and

(c) whether any valuable security has been provided by the company in
connection with that liability and if so, what valuable security has been so provided.
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(3) There shall be stated, where practicable —

(a) the aggregate amount or estimated amount of contracts for capital
expenditure, so far as not provided for; and

(b) the aggregate amount or estimated amount of capital expenditure
authorised by the directors which has not been contracted for.

(4) Commitments within any of the preceding sub-paragraphs of this
paragraph undertaken on behalf of or for the benefit of a group undertaking shall be
stated separately from the other commitments within that sub-paragraph.

36. (1) Where any amount is transferred —
(a) toor from any reserves;, or
(b) to any provision for liabilities or charges; or

(c) from any provision for liabilities and charges otherwise than for the
purpose for which the provision was established,

and the reserves or provisions are shown as separate items in the company's balance
sheet or in the notes to the accounts, the information mentioned in sub-paragraph (2)
of this paragraph shall be given in respect of the aggregate of reserves or provisions
included in the same item.

(2) That information to which reference is made in sub-paragraph (1) of
this paragraph is —

(a) the amount of the reserves or provisions as at the date of the beginning
of the accounting period and as at the balance sheet date respectively;

(b) any amounts transferred to or from the reserves or provisions during
that penod; and

(c) the source and application respectively of any amounts so transferred.
PART IV — TRANSITIONAL ARRANGEMENT

37. (1) If, when individual accounts are drawn up in accordance with the
provisions of this Schedule for the first time, the purchase price or production cost of
a fixed asset cannot be determined without undue expense or delay, the net book amount
at the beginning of the accounting period may be treated as the purchase price or
production cost.

(2) Any application of the sub-paragraph (1) of this paragraph shall be
disclosed in the notes to the accounts.
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FOURTH SCHEDULE

(Section 171)

FORM AND CONTENT OF CONSOLIDATED ACCOUNTS

General rules

1. (1) Consolidated accounts shall comply so far as practicable with the
provisions of the Third Schedule as if the undertakings included in the consolidation
were a single company.

(2) In particular, without prejudice to sections 168 and 169 of this Act and
to the provisions of this Schedule and taking account of the essential adjustments
resulting from the particular characteristics of consolidated accounts as compared with
individual accounts, the provisions of Part I of the Third Schedule shall apply in respect
of the layout of consolidated accounts.

(3) Where the parent company is treated as an investment company with
fixed share capital for the purposes of the Third Schedule the group shall be similarly
treated.

2. The consolidated balance sheet and profit and loss account shall incorporate
in full the information contained in the individual accounts for the undertakings included
in the consolidation, subject to the adjustments if any, as may be appropriate in
accordance with generally accepted accounting principles or practice.

3. (1) Consolidated accounts shall be drawn up as at the same date as the
individual accounts of the parent company.

(2) Notwithstanding the provisions of sub-paragraph (1) of this paragraph,
consolidated accounts may be drawn up on a date other than the date of the individual
accounts of the parent company where it appears to the directors of the parent company
that it is more appropriate to do so when taking account of the balance sheet dates of
the largest number and the most important of the subsidiary undertakings included in
the consolidation:

Provided that such other date is within three months of the date of the
individual accounts of the parent company.

(3) Where consolidated accounts are drawn up on a date other than the
date of the individual accounts of the parent company in accordance with the provisions
of sub-paragraph (2) of this paragraph that fact shall be disclosed in the notes to the
consolidated accounts together with the reasons therefor.
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(4) Account shall be taken of material matters, or disclosure made of
important events concerning the assets and liabilities, the financial position or the profit
or loss of an undertaking included in a consolidation which have occurred between the
undertaking's balance sheet date and the consolidated balance sheet date.

(5) Where a subsidiary undertaking's balance sheet date precedes the
consolidated balance sheet date by more than three months, the undertaking shall be
consolidated on the basis of interim accounts drawn up as at the consolidated balance
sheet date.

4. (1) Assets and liabilities to be included in consolidated accounts shall be
valued according to uniform methods.

(2) Where assets and liabilities to be included in the consolidated accounts
have been valued or otherwise determined by undertakings according to accounting
rules differing from those used for the consolidated accounts, the values or amounts
shall be adjusted so as to accord with the rules used for the consolidated accounts.

(3) Ifit appears to the directors of the parent company that there are special
reasons for departing from sub-paragraph (2) of this paragraph they may do so, but
particulars of any such departure, the reasons for it and its effect shall be given in the
notes to the consolidated accounts.

(4) The adjustments referred to in sub-paragraph (2) of this paragraph need
not be made if they are not material for the purpose of giving a true and fair view.

(5) Any differences of accounting rules as between a parent company’s
individual accounts for an accounting period and its consolidated accounts shall be
disclosed in the notes to the consolidated accounts and the reasons for any such
differences given.

5. (1) The methods of consolidation shall be applied consistently from one
accounting period to another.

(2) Derogations from the provisions of sub-paragraph (1) of this paragraph
shall be permitted in exceptional cases. Any such derogations shall be disclosed in the
notes to the consolidated accounts and the reasons for such derogations given together
with the effect thereof on the assets, liabilities, financial position and profit or loss of
the undertakings included in the consolidation taken as a whole.

(3) Where the composition of the undertakings included in a consolidation
has changed significantly in the course of an accounting period, the consolidated
accounts shall include information which makes the comparison of successive sets of
consolidated accounis meaningful.
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6. (1) The provisions of this Schedule shall be interpreted by reference to the
application of generally accepted accounting principles and practice to give a true and
fair view within the meaning of subsection (3) of section 171 of this Act.

(2) Amounts which in the particular context of any provision of this
Schedule are not material may be disregarded for the purposes of that provision.

Elimination of group transactions

7. (1) Consolidated accounts shall show the assets, liabilities, financial
positions and profits or losses of the undertakings included in a consolidation as if the
latter were a single undertaking.

(2) Debts and claims between undertakings included in the consolidation,
and income and expenditure relating to transactions between such undertakings, shall
be eliminated in preparing the consolidated accounts.

(3) Where profits and losses resulting from transactions between
undertakings included in the consolidation are included in the book value of assets,
they will be eliminated in preparing the consolidated accounts.

(4) Sub-paragraphs (2) and (3) of this paragraph need not be complied
with if the amounts concerned are not material for the purposes of giving a true and
fair view.

Acquisition and merger accounting

8. The provisions of paragraphs 9 to 17 of this Schedule apply where an
undertaking becomes a subsidiary undertaking of the parent company, which event is
referred to in those provisions as an “acquisition”, and references to the “undertaking
acquired” shall be construed accordingly.

9. Anacquisition shall be accounted for by the acquisition method of accounting
unless the conditions for accounting for it as a merger are met and the merger method
of accounting is adopted.

10. (1) The acquisition method of accounting is as detailed in this paragraph.

(2) The identifiable assets and liabilities of the undertaking acquired shall
be included in the consolidated balance sheet at their fair values as at the date of
acquisition,

In this paragraph the term “identifiable™ assets or liabilities of the undertaking
acquired means the assets or liabilities which are capable of being disposed of or
discharged separately, without disposing of a business of the undertaking.
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(3) The income and expenditure of the undertaking acquired shall be brought
into the consolidated accounts only as from the date of the acquisition.

(4) There shall be set off against the acquisition cost of the interest in the
shares of the undertaking held by the parent company and its subsidiary undertakings,
the interest of the parent company and its subsidiary undertakings in the adjusted capital
and reserves of the undertaking acquired.

For the purpose of this sub-paragraph —

“the acquisition cost” means the amount of any cash consideration and the
fair value of any other consideration, together with such amount, if any, in respect of
fees and other expenses of the acquisition as the company may determine, and “the
adjusted capital and reserves” of the undertaking acquired means its capital and reserves
at the date of the acquisition after adjusting the identifiable assets and liabilities of the
undertaking to fair values as at that date.

(5) The amount resulting from the set off provided for in sub-paragraph
(4) of this paragraph, if positive, shall be treated as goodwill and, if negative, as a
negative consolidation difference.

(6) Goodwill shall be dealt with in accordance with the rules laid down in
paragraph 19 of the Third Schedule.

11. (1) The conditions for accounting for an acquisition as a merger are —

(a) that at least ninety per cent of the nominal value of the relevant shares
in the undertaking acquired is held by or on behalf of the parent company and its
subsidiary undertakings,

(b) that the proportion referred to in paragraph (a) was attained pursuant to
an arrangement providing for the issue of equity shares by the parent company or
one or more of its subsidiary undertakings;

(c) that the fair value of any consideration other than the issue of equity
shares given did not exceed ten per cent of the nominal value of the equity shares
1ssued.

(2) The reference in sub-paragraph (a) of paragraph (1) to the “relevant
shares” in an undertaking acquired is to those carrying unrestricted rights to participate
both in distributions and in sharing of assets by members in the event of the undentaking’s
winding up.

12. (1) The merger method of accounting shall be as specified in this paragraph.
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(2) The assets and liabilities of the undertaking acquired shall be brought
into the consolidated accounts at the figures at which they stand in the undertaking's
accounts, subject to any adjustment permitted or required by this Schedule.

(3) The income and expenditure of the undertaking acquired shall be
included in the consolidated accounts for the entire accounting period, including the
period before the acquisition.

(4) The consolidated accounts shall show corresponding amounts relating
to the previous accounting period as if the undertaking acquired had been included in
the consolidation throughout that accounting period.

(5) There shall be set off against the aggregate of —

(a) the appropriate amount in respect of shares issued by the parent company
or its subsidiary undertakings in consideration for the acquisition of shares in the
undertaking acquired; and

(b) the fair value of any other consideration for the acquisition of shares in
the undertaking acquired, determined as at the date when those shares were
acquired,

the nominal value of the issued share capital of the undertaking acquired held by the
parent company and its subsidiary undertakings.

(6) The resulting amount shall be shown as an adjustment to the consolidated
reserves.

13. (1) Whereagroup is acquired, paragraphs 10 to 12 of this Schedule apply
with the adaptations set out in this paragraph.

(2) Reference to shares of the undertaking acquired shall be construed as
references to shares of the parent undertaking of the group.

(3) Other references to the undertaking acquired shall be construed as
references to the group; and references to the assets and liabilities, income and
expenditure and capital and reserves of the undertaking acquired shall be construed as
references to the assets and liabilities, income and expenditure and capital and reserves
of the group after making the set-offs and other adjustments required by this Schedule
in the case of consolidated accounts.

14. (1) The information detailed in this paragraph with respect to acquisitions
taking place in the accounting period shall be given in the notes to the consolidated
accounts.
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(2) There shall be stated —

(a) the name of the undertaking acquired or, where a group was acquired,
the name of the parent company of that group and the address of the registered or
principal office of such undertaking, and

(b) the effective date of the acquisition for accounting purposes, and

(c) whether the acquisition has been accounted for by the acquisition or
the merger method of accounting,

and in relation to an acquisition which significantly affects the figures shown in the
consolidated accounts, further information shall be given in accordance with sub-

paragraph (3) to (7) of this paragraph.

(3) The composition and fair value of the consideration for the acquisition
given by the parent company and its subsidiary undertakings shall be stated.

(4) Where the acquisition method of accounting has been adopted, the book
values immediately prior to the acquisition, and the fair values at the date of acquisition,
of each class of assets and liabilities of the undertaking or group acquired shall be
stated in tabular form, including a statement of the amount of any goodwill or negative
consolidation difference arising on the acquisition, together with an explanation of
any significant adjustments made and in the case of goodwill the treatment thereof and
the period of amortisation, where applicable.

(5) Where the merger method of accounting has been adopted, an
explanation shall be given of any significant adjustments made in relation to the amounts
of the assets and liabilities of the undertaking or group acquired, together with a
statement of any resulting adjustment to the consolidated reserves, including the re-
statemment of the opening consolidated reserves.

(6) Where the merger method of accounting has been adopted there shall
be stated details of the profit or loss of the undertaking or group acquired for the period
from the beginning of the accounting period of the undertaking or, as the case may be,
of the parent company of the group, up to the date of the acquisition and there shall
also be stated the date on which the said accounting period began.

(7) In ascertaining for the purposes of sub-paragraphs (4), (5) and (6) of
this paragraph, the profit or loss of a group, the book values and fair values of assets
and liabilities of a group or the amount of the assets and liabilities of a group, there
shall be made the set offs and other adjustments required by this Schedule in the case
of consolidated accounts.

15. (1) There shall also be stated in the notes to the consolidated accounts the
cumulative amount of goodwill resulting from acquisitions in that and earlier accounting
periods which has been written off.
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(2) The figure required to be stated by sub-paragraph (1) of this paragraph
shall be shown net of any goodwill attributable to subsidiary undertakings or businesses
disposed of prior to the balance sheet date.

16. (1) Where during the accounting period there has been a disposal of an
undertaking or group which significantly affects the figures shown in the consolidated
accounts, there shall be stated in the notes to the consolidated accounts —

(a) the name of that undertaking or, as the case may be, of the parent
company of that group, and

(b) the extent to which the profit or loss shown in the consolidated accounts
is attributable to profit or loss of that undertaking or group.

17. The information required by paragraphs 14, 15 or 16 of this Schedule need
not be disclosed with respect to an undertaking which —

(a) is established under the law of a country outside Malta, or
(b) carmes on business outside Malta,

if in the opinion of the directors of the parent company the disclosure would be seriously
prejudicial to the business of that undertaking or to the business of the parent company
or any of its subsidiary undertakings, and the Registrar agrees that the information
should not be disclosed.

Minority interests

18. (1) The amount attributable to shares in subsidiary undertakings included
in the consolidation held by persons other than the undertakings included in the
consolidation shall be shown in the consolidated balance sheet as a separate item with
an appropnate heading.

(2) The amount of any profit or loss on ordinary activities attributable to
shares in subsidiary undertakings included in the consolidation held by persons other
than the undertakings included in the consolidation shall be shown in the consolidated
profit and loss account as a separate item with an appropriate heading.

(3) The amount of any profit or loss on extraordinary activities attributable
to shares in subsidiary undertakings included in the consolidation held by persons
other than the undertaking included in the consolidation shall be shown in the

consolidated profit and loss account as a separate item with an appropnate heading.
Interest in subsidiary undertakings excluded from consolidation
19. The interest of the group in subsidiary undertakings excluded from

consolidation under subsection (5) of section 170 of this Act and the amount of profit
or loss attributable to such an interest, shall be shown in the consolidated balance sheet
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and in the consolidated profit and loss account respectively by the equity method of
accounting,

Joint ventures

20. Where an undertaking included in the consolidation manages another
undertaking jointly with one or more undertakings not included in the consolidation,
that other undertaking (“the joint venture™) may, if it is not a subsidiary undertaking of
the parent company and has not been treated as an associated undertaking within the
terms of paragraph 21 of this Schedule be included in the consolidated accounts in
proportion to the rights in its capital held by the undertaking included in the consolidation
( referred to as : proportional consolidation).

Associated undertakings

21. (1) Where an undertaking included in a consolidation exercises a significant
influence over the operating and financial policy of an undertaking not included in the
consolidation (an associated undertaking) in which it holds a participating interest,
that participating interest shall be shown in the consolidated balance sheet as a separate
item with an appropriate heading.

(2) An undertaking shall be presumed to exercise a significant influence
over another undertaking where 1t has twenty per cent or more of the shareholders’ or
members’ voting rights in the undertaking.

(3) The provisions of the Ninth Schedule to this Act shall be taken into
account in determining for the purposes of this paragraph, whether an undertaking
holds twenty per cent or more of the voting rights in another undertaking.

(4) The proportion of the profit or loss of the associated undertakings
attributable to such participating interests shall be shown in the consolidated profit and
loss account as a separate item under an appropriate heading.

(5) The elimination referred to in sub-paragraph (2) of paragraph 7 of this
Schedule shall be effected in so far as the facts are known or can be ascertained. Such
elimination need not, be effected however, where the amounts concermned are not
material for the purposes of providing a true and fair view.

(6) When the provisions of this paragraph are applied for the first time to a
participating interest covered by sub-paragraph (1) of this paragraph that participating
interest shall be shown in the consolidated balance sheet at its book value calculated in
accordanee with the valuation rules laid down in the Third Schedule to this Act. The
difference between that value and the amount corresponding to the proportion of capital
and reserves represented by that participating interest shall be disclosed separately in
the consolidated balance sheet or in the notes to the consolidated accounts. That



A 1860

difference may be calculated as at the date at which that method is used for the first
time or as set out in sub-paragraph (7) of this paragraph.

(7) The difference referred to in sub-paragraph (6) of this paragraph may
be calculated as at the date of acquisition of the shares or, where they were acquired in
two or more stages, as at the date on which the undertaking became an associated
undertaking,

(8) Where an associated undertaking’s assets or liabilities have been valued
by methods other than those used for the consolidation, they shall for the purpose of
calculating the difference referred to in sub-paragraph (6) of this paragraph, be revalued
by the methods used for consolidation:

Provided that the directors of a company to which Section 170 of this Act
applies may decide not to carry out such revaluation in which case that fact shall be
disclosed in the notes to the consolidated accounts.

(9) Thebook value referred toin sub-paragraph (6) of this paragraph above
shall be increased or reduced by the amount of any variation which has taken place
during the accounting period in the proportion of the associated undertaking’s capital
and reserves represented by that participating interest; moreover it shall be reduced by
the amount of the dividends relating to that participating interest.

(10) In so far as the positive difference referred to in sub-paragraph (6) of
this paragraph cannot be related to any category of assets or liabilities it shall be dealt
with in accordance with the rules laid down for the item “goodwill” within the Third
Schedule to this Act. Such a positive difference may, however, if the directors of the
companies to which Section 170 of this Act applies so determine, be immediately and
clearly deducted from reserves.

(11) Where an associated undertaking draws up consolidated accounts, the
provisions of this paragraph shall apply to the capital and reserves shown in such
consolidated accounts.

(12) The provisions of this paragraph need not be applied where the
participating interest in the capital of the associated undertaking is not material for the
purposes of giving a true and fair view,

Information by way of notes to the consolidated accounts
22. In addition to the information required under any other provisions of this
Schedule, the notes to the consolidated accounts shall, at least, set out information in

respect of the following matters —

(1) The valuation methods applied to the various items in the consolidated
accounts, and the methods employed in calculating the value adjustments. For items
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included in the consolidated accounts which are or were originally expressed in foreign
currency the basis of conversion used to express them in the currency in which the
consolidated accounts are drawn up shall be disclosed.

(2) (a) The names and addresses of the registered or principal offices of the
undertakings included in the consolidation; the proportion of the capital held in
undertakings included in the consolidation, other than the parent undertaking, by
the undertakings included in the consolidation; which of the conditions referred
to in the definition of parent company, in subsection (2) of section 2 of this Act,
has formed the basis on which the consolidation has been carried out.

The latter disclosure may, however, be omitted where consolidation has been
carried out in the case of a subsidiary undertaking in which the parent company
has a majority of the shareholders’ or members’ voting rights and where the
proportion of the capital and the proportion of the voting rights held are the same.

(b) The information set out in paragraph (a) of this sub-paragraph in so far
as it is applicable shall be given in respect of undertakings excluded from a
consolidation pursuant to the provisions of subsections (3) to (7) of section 170
and an explanation must be given for the exclusion of the undertakings referred to
in subsection (5) of that section.

(3) (a) Thenames and registered or principal offices of undertakings associated
with an undertaking included in the consolidation as described in paragraph 21 of
this Schedule and the proportion of their capital held by undertakings included in
the consolidation or by persons acting in their own names but on behalf of those
undertakings.

(b) The information set out in paragraph (a) of this sub-paragraph shall be
given in respect of the associated undertakings referred to in sub-paragraph (12)
of paragraph 21, of this Schedule together with the reasons for applying that
provision.

(4) The names and registered or principal offices of undertakings
proportionally consolidated pursuant to paragraph 20 of this Schedule, the factors on
which joint management is based, and the proportion of their capital held by the
undertakings included in the consolidation or by persons acting in their own names but
on behalf of those undertakings.

(5) The names and registered or principal office of each of the undertakings,
other than those referred to in sub-paragraphs (2), (3) and (4) of this paragraph, in
which undertakings included in the consolidation and those excluded pursuant to
subsection (5) of section 170, either themselves or through persons acting in their own
names but on behalf of those undertakings, hold at least twenty per cent of the capital
showing the proportion of the capital held, the amount of the capital and reserves, and
the profit or loss for the latest accounting period of the undertaking concemed for
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which accounts have been adopted. Where this information is considered by the
directors of a company to which section 170 of this Act applies not to be material for
the purposes of giving a true and fair view it may be omitted. The information
concerning capital and reserves and the profit or loss may also be omitted where the
undertaking concerned does not publish its balance sheet and where less than fifty per
cent of its capital is held, directly or indirectly, by the above mentioned undertakings.

(6) The average number of persons employed during the accounting period
by undertakings to which paragraph 20 of this Schedule has been applied shall be
disclosed separately.

(7) The amount of the emoluments paid in respect of the accounting period
to the members of the board of directors of the parent company by reason of their
responsibilities in the parent company and its subsidiary undertakings, and any
commitments arising or entered into under the same conditions in respect of retirement
pensions for former members of those bodies, with an indication of the total for each
category.

(8) The amount of advances and credits granted to the board of directors
of the parent company by that undertaking or by one of its subsidiary undertakings,
with indications of the interests rates, main conditions and any amounts repaid, as well
as commitments entered into on their behalf by way of guarantee of any kind with an
indication of the total for each category.

(9) Sub-paragraphs (7) and (8) of this paragraph shall apply to the exclusion
of the corresponding provisions of the Third Schedule to this Act.

23. (1) The information contained in sub-paragraphs (2), (3) and (4) of
paragraph 22 of this Schedule may be disclosed in a separate statement which is to be
filed with the Registrar together with the annual accounts of the parent company in
accordance with section 183 of this Act.

(2) Where this information is set out in a separate statement as provided in
sub-paragraph (1) of this paragraph this fact shall be disclosed in the notes to the
consolidated accounts.

24. (1) The information contained in sub-paragraphs (2), (3) and (4) of
paragraph 22 of this Schedule may be omitted when it appears to the directors of a
company to which section 170 of this Act applies that the nature of the information is
such that it would be seriously prejudicial to any of the undertakings affected by these
provisions, and the Registrar agrees that the information should not be disclosed.

(2) Where any information is omitted from the notes to the consolidated
accounts by virtue of the provisions of previous sub-paragraph (1) of this paragraph
this fact shall be disclosed in the said notes to the consolidated accounts.
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FIFTH SCHEDULE
(Section 169)

INDIVIDUAL ACCOUNTS AND DIRECTORS’ REPORT
OF AN INVESTMENT COMPANY WITH VARIABLE SHARE CAPITAL

Without prejudice to any requirements laid down by the Competent Authority
under the Investment Services Act, 1994, the individual accounts of an investment
company with variable share capital shall disclose at least the information specified in
the following provisions of this Schedule.

. A statement of assets and liabilities showing:

—  securities;

— debt instruments;

— bank balances;

— other assets;

— total assets;

— liabilities;

— net asset value;

— details of accounting and valuation policies.

2. The number of units in circulation.
3. The net asset value per unit or share.
4. The composition of the portfolio, distinguishing at least between:

(a) transferable securities admitted to official stock exchange listing;
(b) transferable secunties dealt in on any other regulated market;

(c) recently issued transferable securities;

(d) transferable securities not included in the above;

(e) debt instruments not included in the above;

(f) other investments as applicable.

References in sub-paragraph (c) of this paragraph to recently issued transferable
securities are to securities the terms of issue of which include an undertaking that an
application will be made for admission to official stock exchange listing or for admission
to any other regulated market.

The portfolio shall be analysed on the basis of economic, geographic, currency or
other appropriate criteria, having regard to the investment policy of the company. Such
analysis shall show the value of each category of investment as a percentage of net
assets and as a percentage of total assets of the company.

Any matenal changes in the composition of the investment portfolio made during
the accounting period shall be stated.
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5. A statement or statements of the developments concerning the assets of the
company during the accounting period and including the following:

— income from investments;

— other income;

— management charges;

— depositary’s charges,

— other charges and taxes;

—  net income;

— distributions and income reinvested,;

— changes in capital account;

— appreciation or depreciation in value of investments;

— other changes affecting the value of the assets and liabilities of the

company.

6. A comparative table covering the last three accounting periods and including,
for each accounting period, at the end of such period, the total net asset value of the
company and the net asset value per unit or share.

During its first, second and third accounting periods, a company shall show the
above information for all accounting periods since its registration.

7. Details, by category of transaction, of the resulting amount of commitments.

References in this paragraph to commitments are to the commitments resulting
from the use of techniques and instruments for the purposes of efficient portfolio
management, including protection against exchange, interest rates and market risks.
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SIXTH SCHEDULE
(Section 177)
CONTENTS OF DIRECTORS’ REPORT

1. The directors’ report shall contain —

(a) particulars of any important events affecting the company or any of its
subsidiary undertakings which have occurred since the end of the accounting
period;

(b) an indication of likely future developments in the business of the
company and of its subsidiary undertakings;

(c) anindication of the activities, if any, of the company and of its subsidiary
undertakings in the field of research and development; and

(d) the amount, if any, which they recommend should be paid by way of
dividend and the amount, if any, which they propose to carry to reserves.

2. The directors’ report shall disclose the information specified in paragraph 3
of this Schedule where in an accounting period shares in a company —

(a) are purchased by the company or are acquired by it by forfeiture or
surrender or the company otherwise acquires its own shares; or

(b) are acquired by another person in circumstances where the acquisition
is by company's nominee, or by another with the company financial assistance,
the company itself having a beneficial interest; or

(c) are made subject to pledge or other privileges, to a hypothec or to any
other charge in favour of the company.

3. Theinformation required to be disclosed in the directors’ report in accordance
with the provisions of paragraph 2 of this Schedule shall consist of the following:

(a) the reasons for such transactions or occurrences;

(b) the number and nominal value of the shares so purchased, the aggregate
amount of the consideration paid by the company for such shares and the reasons
for their purchase;

(c) the number and nominal value of the shares so acquired by the company
or acquired by another person in such circumstances and so charged respectively
during the accounting period;
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(d) the maximum number and nominal value of shares which, having been
s0 acquired by the company, acquired by another person in such circumstances or
so charged, whether or not during that period, are held at any time by the company
or that other person during that period;

(e) the number and nominal value of the shares so acquired by the company,
acquired by another person in such circumstances or so charged, whether or not
during that period, which are disposed of by the company or cancelled by the
company during that period;

(f) where the number and nominal value of the shares of any particular

description are stated in pursuance of any of the preceding sub-paragraphs, the
percentage of the called-up share capital which shares of that description represent;

(g) where any of the shares have been so charged the amount of the charge
in each case; and

(h) where any of the shares have been disposed of by the company for the
person who acquired them in such circumstances for money or money'’s worth,
the amount or value of the consideration in each case.

4. The directors’ report shall also state the number and nominal value of all the
parent company’s shares held by that company itself or by subsidiary undertakings of

that company:

Provided that the particulars referred to in this paragraph need not be shown
in the directors’ report if they are included in the notes to the accounts.
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SEVENTH SCHEDULE

(Section 184)

CONTENTS AND FORM OF ANNUAL RETURN

ANNUAL RETURN Of .......ccccnnnmmncsnisnesnsnsessnsss (name of the company)
Accounting reference date:..

Type of company: Public / anate {detete as applmahlr.}

Date to which this return is made up*: .........cccivniiiiinnininiinen

* Seven months after the end of the relevant accounting reference period (public company)
* Ten months afler the end of the relevant accounting reference period (privale company)

1. Address

(Address of the registered office of the company)

2.  Summary of Share Capital and Debentures

All Maltese liri amounts are to be preceded by the symbol Lm. Symbols used for other
currencies are to be indicated (where applicable).

-------------------------------------------------
-----------------------------------------------------------------------------------------------
lllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllll

-----------------------------------------------------------------------------------------------

(a) Nominal Share Capital

Nominal Share Capital ........cccceoviviiiiininiirnireenns divided into:

(insert number and class) SiErel O csnnnnanaiaa each
...................................... T ) O . |
...................................... shares of............c..cccccvvveenneee..€8cCh

...................................... SHATES OF....ccoiiniininneciimesassseansansach
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(b) Issued Share Capital and Debentures

Number Class
Number of shares of each class takenupto  ........ooeh ceiiiininnnn shares
the date of this return (which number must AR shares
agree with the total shown on the listasheld ............ shares
by exisitng members). SRR ; shares
Number of shares of each class issued shares
subject to payment wholly incash ..., e, shares
........................ shares
Number of shares of each class issuedas ............  ............ shares
fully paid up for a consideration otherthan  ............  ............ shares
cash. s reeeeaeens shares
Number of shares of each class issued as issued as paid up to the extent of ......
partly paid up for a consideration other than  per share ......... shares
cash and extent to which each such share is  issued as paid up to the extent of ......
so paid up. b SR shares
issued as paid up to the extent of ......
Per Share ....oovee’ veesieess  Shares
issued as paid up to the extent of ......
per share .. shares
Number Class
Number of shares, if any, of each class issued ............  ............ shares
atadiscount s eeeeraeraes shares
............ shares
shares
Amount of discount on the issue of shares
which has not been written of at the date of
IR =000 revessiesasssermeveseesa R
Number Class
Amont calledup ... pershareon  ............ shares
on numberof ... per share on shares
shares of each class ...... per share on shares
pershareon ............ shares
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Total amount of calls received, including
payments on application and allotment and

any sums received on shares forfeited.
Number Class
Total amount, if @ . shares
any, agreedtobe @ Ll shares
considered as paid Bt e R o EEE N e shares
onnumberof e shares
shares of each class  ...... B, 3 000 CuTasomel GRS shares
issued as fully paid shares
BEIREE 300000 iesmweise | deeseseeeiss shares
consideration Other = s eeeeeesesens shares
than cash.
Total amount, if shares
any, agreed to be shares
consideredaspasd = shares
onnumberof shares
shares ofeachclass  ...... (11 shares
issuedaspartlypasd =000 L shares
upfora e shares
consideration other s eeeeeesenes shares
than cash.
Total amount of calls unpaid .....................
Total amount of the sums, if any, paid by
way of commission in respect of any shares
Total amount of the sums, if any, allowed by
way of discount in respect of any debentures
since the date of the last
Number Class
Total number of shares of each class forfeited ............  ............ shares
........................ shares
............ shares
shares

Total amount pmd if any, on shares
forfeited ..
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Total amount of shares for which share
warrants are outstanding ............ e

Total amount of share warrants issued and
surrendered respectively since the date of the Issued: TP
last return. Surrendered:  .........
Number of shares comprised in each share

warrant, specifying in the case of warrants of
different kinds, particulars of each kind.

lllllllllllllllllllllllllllllllll

3. List of Past and Present Members

List of persons holding shares or stock in the company on the date to which this return
is made up, and of persons who have held shares or stock therein at any time since the
date of the last return, or in the case of the first return, of the registration of the company.

Folio in Names and Account of Shares Remarks
register ledger| addresses
containin
particulmf; Number of | Particulars of shares

shares held by| transferred or transmitted
existing | causa mortis since the date of
members at | the last return, or, in the case
date of of the first return, of the
return * # | registration of the company
by (a) persons who are still

members and (b) persons who
have ceased to be members**
Number Date of
= registration
of transfer
(a) (b)

* The aggregate number of shares held by each member shall be stated, and the aggregates shall be added up s0 as to agree with
the number of the shares stated in the Summary of Share Capital and Debentures 1o have been taken up,

# When the shares are divided into different classes these columns should be sub-divided so that the number of each class held,
transferred or ransmilted causa mortis, may be shown separately. Where any shares have been convernied into stock the amount
of stock held by each member shall be shown.

** The date of registration of each transfer or ransmission causa morris shall be given as well as the number of shares transferred
or transmiticd caura mortis on cach date. The particulars shall be placed opposite the name of the transferor and not opposite that
of the transferee, but the name of the transferee may be inserted in the “Remarks™ column immediately opposite the particulars of
cach transfer. (The word “tansferod” shall mean the deceased and the word “transferee™ shall mean the heir or legatee, in the case
of ransmission causa moris),
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4. Particulars of Directors

Particulars of the persons who are directors of the company at the date of this return.

Name Nationality Usual residential | Business occupation
(in the case of an address (in the and particulars of
individual, name or case of a body other directorships
names and surname. corporate, the or of company

In the case of a registered or secretarial

body corporate, the principal office). | appointments
corporate name)

5. Particulars of Company Secretary

Particulars of the person who is company secretary of the company at the date of this
returm.

Name Nationality Usual residential | Business occupation
(in the case of an address (in the and particulars of
individual, name or case of a body directorships

names and surname. corporate, the

In the case of a registered or

body corporate, the principal office).

corporate name)

SRR s cciiiiiiiunmnannmsnaisasiismias TR RSO ONG Director/Company Secretary
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EIGHTH SCHEDULE
(Section 186)

CONVERSION RULES APPLICABLE ON A CHANGE IN THE
CURRENCY IN WHICH THE SHARE CAPITAL OF A COMPANY IS
EXPRESSED AND THE CORRESPONDING REPORTING CURRENCY

Interpretation
. Inthis Schedule, unless the context otherwise requires -

“Reporting Currency” shall mean the currency used in presenting the annual
accounts in accordance with the provisions of section 187 of this Act. On a
change in the reporting currency consequent to a change in the currency in which
the share capital of a company is expressed which 1s effected in accordance with
the provisions of section 186 of this Act, the term “original reporting currency”
shall refer to the reporting currency in operation before the change; and the term
“new reporting currency” shall refer to the reporting currency applicable following
the change, and in the case of the change taking place in the first accounting
period, to the reporting currency which would have been used had such change
not taken place.

“Foreign currency” means a currency other than the reporting currency.

“Exchange rate” means the ratio at which the currencies of two countries are
exchanged at a particular point in time.

“Spot rate” means the middle exchange rate on a particular day for the
exchange of currencies on that day.

“Closing rate” means the spot rate that exists at the balance sheet date which
immediately precedes the accounting period to which the change in reporting
currency applies.

“Monetary items”™ are money held and items to be received or paid in money.
All other assets and liabilities are “non-monetary items”.

“Average annual exchange rate” means an average of the exchange rates
that existed during an accounting period. For the purpose of calculating this
average it shall be sufficient to take an average of the spot rates applicable on the
last working day of each week comprised within the said accounting period.

General rules

2. Onachange in the reporting currency, the new reporting currency shall become
applicable from the first day of the accounting period to which the change in reporting



A 1873

currency applies, which day is referred to as the “applicable date™ in the rest of this
Schedule.

3. (1) The balance sheet items existing at the applicable date shall be converted
from the original reporting currency to the new reporting currency in accordance with
the rules set out in the remaining paragraphs of this Schedule.

(2) Such conversion shall be deemed to take place before any transactions
stand to be accounted for within the accounting period to which the change in reporting
currency applies.

Conversion rules

4. (1) The paid-up share capital and the balance on the share premium
account shall be converted at the exchange rate or rates applicable on the respective
date or dates when the shares in question were i1ssued by the company.

(2) The amount which is still uncalled on any shares issued by the company
shall be converted at the exchange rate or rates applicable on the respective date or
dates when the shares in question were issued.

(3) The nominal value per share in the new reporting currency shall be
calculated by taking the aggregate of the paid-up share capital converted as set out in
sub-paragraph (1) of this paragraph and the uncalled amount, if any, on any shares
issued by the company converted in accordance with sub-paragraph (2) of this paragraph,
and dividing this aggregate amount (the issued share capital) by the number of shares
in issue:

Provided that where there exists —

(a) preference shares or different classes of preference
shares; or

(b) different classes of ordinary shares and where the
nominal value per share varies between one class and the other,

the conversion of the nominal value per share to the new reporting currency shall be
carried out separately for the ordinary shares and the preference shares, or for each
class of ordinary shares in so far as the nominal value per share varies between one
class and the other, as the case may be.

(4) The authorised share capital of the company shall be converted by
taking the aggregate of —
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(a) the aggregate amount referred to in sub-paragraph (3) of this paragraph
(the converted issued share capital); and

(b) the amount of the authorised share capital, which has not yet beenissued,
converted from the original share capital at the closing date.

5. (1) For the purposes of this paragraph, the terms “reserves created out of
profits” and “accumulated losses™ shall be calculated for each accounting period by
taking the profits or losses for such period to the exclusion of any provisions for exchange

variations.

(2) Reserves created out of profits, including retained profits, shall be
converted at the average annual exchange rate pertaining to the accounting period
during which the profits from which such reserves originated were earned.

(3) For the purposes of determining the amount of profits pertaining to an
accounting period from which reserves were created the following rules shall apply -

(a) when dividends are paid out of profits and the accounting period to
which such profits relate has not been nominated, such dividends shall be deemed
to have been paid on a first in first out basis;

(b) losses resulting during an accounting period shall not be netted off
against profits earned in other accounting periods, but shall be converted at the
average annual exchange rate for the accounting period during which such losses
were incurred.

(4) Where at the date of conversion there is an amount representing
accumulated losses such amount shall be converted at the average annual exchange
rate for the accounting period or periods during which such losses were incurred.

(5) For the purposes of sub-paragraph (4) above, any profits earned during
any accounting period shall not be netted off against losses incurred in other accounting
periods, but shall be converted at the average annual exchange rate for the accounting
period or periods during which such profits were earned.

(6) Reserves which were not created out of profits shall be converted at
the exchange rate or rates applicable on the date or dates when such reserves were
created.

6. (1) All monetary items shall be converted at the closing rate.

(2) Non-monetary items that are recorded in terms of past events (for
example historical cost), shall be converted at the average annual exchange rates for
the relevant accounting period.
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(3) Non-monetary items that are revalued shall be converted at the exchange
rates that existed on the dates of their revaluations.

(4) Provisions for depreciation or for diminution in the value of non-
monetary assets shall be converted at the average annual exchange rate applied to
convert the cost or revalued amount of the relative assets in accordance with the
provisions of sub-paragraph (2) or (3) of this paragraph.

7. (1) Where following conversion to the new reporting currency the total
assets exceed the aggregate of total liabilities and the funds attributable to shareholders,
such excess shall be shown as a separate item within reserves under the heading
“Reporting currency conversion difference”.

(2) The reporting currency conversion difference shall not be distributed
by way of dividend.

(3) Where following conversion to the new reporting currency the aggregate
of total liabilities and the funds attributable to sharcholders exceeds total assets, such
excess shall be netted off against distributable reserves or added to accumulated losses,
as the case may be.

8. (1) Inthe annual accounts of the accounting period to which the change in
reporting currency applies, the amounts of the previous accounting period corresponding
to the items included in the balance sheet and, where applicable, in the notes to the
accounts, whether individual or consolidated, shall be stated at the new reporting
currency after applying the conversion rules set out in the previous provisions of this
Schedule.

(2) In the annual accounts of the accounting period to which the change in
reporting currency applies, the amounts of the previous accounting period corresponding
to the items included in the profit and loss account and, where applicable, in the notes
to the accounts, whether individual or consolidated, shall be converted to the new
reporting currency at the average annual exchange rate pertaining to the previous
accounting period.

Disclosure

9. Inthe first annual accounts following the conversion, the notes to the accounts,
whether individual or consolidated, shall include full details of the method of conversion
and the exchange rates used for each category of assets and liabilities as categorised in
this Schedule.
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NINTH SCHEDULE

(Section 2)

EXPLANATION OF EXPRESSIONS USED IN SUBSECTION (2) OF
SECTION 2 OF THIS ACT AND PROVISIONS
SUPPLEMENTARY THERETO

Voting rights in an undertaking

1. (a) References to voting rights in an undertaking are to the rights conferred
on shareholders in respect of their shares or, in the case of an undertaking not
having a share capital, on members, to vote at general meetings of the undertaking
on all, or substantially all, matters.

(b) References to directors shall be taken to include references to persons
entrusted with the administration of undertakings not having directors and
references to the board of directors shall be taken to include the equivalent body
in such undertakings.

2. Inrelation to an undertaking which does not have general meetings at which
matters are decided by the exercise of voting rights, the references to holding a majority
of the voting rights in the undertaking shall be construed as references to having the

right under the constitution of the undertaking to direct overall policy of the undertaking
or to alter the terms of its constitution.

Rights to appoint or remove a majority of the directors

3. Reference to the right to appoint or remove a majority of the board of directors
is to the right to appoint or remove directors holding a majority of the voting rights at
meetings of the board on all, or substantially all, matters.

4. An undertaking shall be treated as having the right to appoint to a directorship
if —

(a) aperson’s appointment to it follows necessarily from his appointment
as director of the undertaking; or

(b) the directorship is held by the undertaking itself.

5. The right to appoint or remove which is exercisable only with the consent or
concurrence of another person shall not be taken into account unless no other person
has a right to appoint or, as the case may be, to remove in relation to that directorship.



Right to exercise dominant influence

6. Anundertaking shall not be regarded as having the right to exercise adominant
influence over another undertaking unless it has a right to give directions with respect
to the operating and financial policies of that other undertaking which its directors are
obliged to comply with, whether or not those directions are for the benefit of that other
undertaking.

Rights exercisable only in certain circumstances

7. Rights which are exercisable only in certain circumstances shall be taken
into account only —

(a) when the circumstances have arisen, and for so long as they continue to
exist; or

(b) when the circumstances are within the control of the person having the

rights.

8. Rights which are normally exercisable but which are temporarily incapable
of exercise shall continue to be taken into account.

Rights held by one person on behalf of another

9. Rights held by a person in a fiduciary capacity shall be treated as not held by
him.

10. Rights held by a person as nominee for another shall be treated as held by
the other.

11. Rights shall be regarded as held by a person as nominee for another if they
are exercisable on that other’s instructions or with his consent or concurrence.

Rights attributed to parent undertaking

12. Rights shall be treated as held by a parent undertaking if they are held by
any of its subsidiary undertakings.

Disregard of certain rights

13. The voting rights in an undertaking shall be reduced by any rights held by
the undertaking itself.
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TENTH SCHEDULE

(Section 427)

PENALTIES

Section

Default

Daily penalty

6(8).

6(9).

10.

19(4).

26(2).

41,

S(2).

S0(3).

SO(5).

66(6).

70(6).

T4(2).

19(4).

Failure to indicate particulars concerning commercial
partnership on business letters etc.; and officer of commercial
partnership failing to state capacity in which he signs a
document on behalf of the commercial partnership

Liguidator failing to include statement on business letters etc.
that commercial partnership is being wound up or failing to
include names of liquidators of company being wound up

Any person including name of a non-partner or fictitious
person in partnership-name

Partners failing to give notice that a person has begun or
ceased to be a partner of a partnership

Partners failing to keep accounting records for ten years

Failure of partners to give notice of dissolution of
partnership or failure of liquidator to give notice
of his appointment.

Failure of partners to provide for custody of
records/documents after liquidation

Failure of liquidator or elected person to keep
records/documents of partnership for prescribed period

Failure of heirs of elected person to deliver
records/documents of partnership

Failure of partner vested with administration or
representation to deliver a copy of any instrument
altering or adding to the deed of partnership of a
partnership en commandire the capital of which is
divided into shares to the Registrar or failure to
deliver amended deed of partnership

Trading or carrying on business under certain prohibited names

Failure of company to deliver report of proposed
acquisition of asset from subscriber or major
shareholder to Registrar

Failure of officer to deliver a copy of any resolution
altering or adding to a company's memorandum or
articles to the Registrar or failure to deliver amended
memorandum and articles

200 liri

200 liri

1000 liri

200 liri

500 liri

200 liri

200 liri

500 liri

200 liri

200 liri

200 lLiri

500 lin

200 liri

None

None

None

10 liri

None

10 liri

None

None

None

10 liri

None

None

10 liri



Section Default Penalty Daily penalty
85(4). Failure of officer to file copy of resolution increasing share capital 200 lin 10 lird
88(11).  Failure of officer of company to deliver to the Registrar

copy of resolution to restrict or withdraw right of pre-emption 200liri 10 lin
91. Contravention of sections 89 or 90(1) in respect of the

obligation to issue a prospectus 1000 lin  None
92(2). Issue of prospectus in contravention of section 92(1) 1000 lin None
93(2). [ssue of a prospectus before registration thereof 1000 lin 20 liri
97(5). Failure of company and its officers to keep in a

separate account money received from applicants

in pursuance of a prospectus 1000 lii 20 liri
101(5). Failure of company and its officers to keep in a

separate account money received from applicants

in pursuance of a prospectus for listing 1000 lii 20 liri
103(2).  Failure to make return as to allotments 200 liri 10 liri
104(3). Failure of directors to convene general meeting

in case of serious loss of capital 200%iri 10 li
106(2).  Failure of officers of company to provide Registrar

with copy of resolution for company to acquire its

own shares otherwise than by subscription 2000iri 10 lir
113(4). Failure of officer to disclose commissions,

discounts, etc. on issue of shares 200 liri 10 liri
115(6).  Failure of officers to provide Registrar with

notice of redemption of preference shares 200 liri 10 liri
119(6). Failure of company to send notice to transferee

of refusal to register transfer of shares and debentures 2004in 10 lin
120(4).  Failure of officers of company to comply with

provisions as to issue of share certificates 2001 10 lin
123(4).  Failure of officers of company to comply with

provisions as to register of members 200tii 10 lin
124(4).  Failure of officers of company to keep proper

register of debentures 200 lirt 10 1lin
128(3). Failure of officers of company to hold

annual general meeting 1000 lin 20 lid
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Section Default Penalty  Daily penalty
133(3).  Failure of officers of company to give notice to

members of right to vote by proxy at a meeting of the company  2001liri  None
133(5).  Officer of company contravening further provisions

as to votes by proxy at meetings of the company 200lii None
145(2).  Director failing to disclose interest in contract 1000 lii None
146(2).  Officers of company failing to make return as

to change in directors or secretary 2000 10 lini
149(4).  Officers of company failing to make minutes of

general meetings and to keep minute book at registered office 500lin None
151(6).  Officers of company failing to give notice to

Registrar of default in appointment of auditors 200 L 10 lird
154(3).  Officer and auditors of subsidiary undertaking

failing to give information to auditors of parent company 200lii None
154(4).  Officers of parent company failing to provide

auditors with information concerning oversea subsidiary 20010ii  None
157(2).  Officers of company failing to give notice to

Registrar of resolution removing an auditor 200 lii 10 liri
159(3).  Officers of company failing to give notice 1o

Registrar of resignation of auditor 1000 i~ 20 liri
160(5). Directors failing to take reasonable steps to convene

A meeting requisitioned by a resigning auditor 1000 lih  None
162(1).  Awuditor failing to comply with requirements of

section 161 upon ceasing to hold office S00 liri 15 lin
162(3).  Officers of company failing to comply with

section 161 uvpon an anditor’s ceasing to hold office 5000l 15lin
163(7).  Officers failing to keep accounting records for ten years 500lii None
176(4).  Directors approving defective accounts 1000 lin  None
176(5).  Officers of company issuing or delivering to

Registrar accounts not duly signed 2000t None
177(4).  Directors failing to comply with requirements

as to Directors’ report 5001lii  None
178(4).  Officer circulating or filing unsigned directors’ report 500 lin None
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Section Default Penalty Daily penalty
179(7).  Officers of company failing to state names of

auditors on auditors’ report 2001liri  None
180(4). Company and its officers failing to send copies

of annual accounts to persons entitled 500liri  None
1806).  Officers of company failing to provide document

on demand by person entitled to it 200 liri 10 liri
181(3).  Directors failing to lay annual accounts or laying

defective annual accounts before general meeting 1000 liri 20 liri
183(10). Directors failing to deliver or delivering

defective annual accounts etc. to Registrar 1000 liik 20 lini
184(3).  Officers of company failing to file annual return 1000 liri 20 liri
209(3).  Officers of private company offering shares

or debentures for sale to the public 1000 lin  None
212(6).  Officers of company failing to deliver notice to

Registrar of becoming a single member company 200 lin 10 lin
212(9). Sole member failing to record in writing all

agreements between him and the company 500 liri None
226(6).  Persons infringing section 226 on preparation of statement

to Official Receiver as to affairs of company in liquidation 1000 lii 20 lini
265(2).  Officers of company failing to give to Registrar notice

of resolution for dissolution and voluntary winding up 200 liri 10 liri
270(4).  Directors failing to summon general meeting or failing

to apply to the Court for appointment of liquidator 1000 lid 20 lin
272(2).  Liguidator failing to summon meeting of creditors

where company unable to pay debts 1000 lii  None
273(2).  Liguidator failing to hold general meeting where

winding up continues for more than twelve months 5001liri  None
274(2).  Liquidator failing to provide Registrar with copy

of the winding up account or a return of the

general meeting on members’ voluntary winding up 200 liri 10 liri
274(3).  Liquidator failing to call final meeting in

members’ voluntary winding up 200 lini None



Section Default Penalty Daily penalty
278(6).  Directors failing to comply with requirements as

to creditors meeting following resolution for

dissolution and voluntary winding up 1000 1iri  None
279%3).  Failure of directors to apply to the court to appoint liquidator 1000 lin 20 lini
283(2). Ligquidator failing to convene meetings of company

and of creditors where winding up continues for more

than twelve months 2001liri  None
284(2).  Liquidator failing to provide Registrar with copy of winding up

account or a return of the company and creditors’

meetings on a creditors’ voluntary winding up 200 liri 10 lira
284(3).  Liguidator failing to call general meeting or

creditors’ meeting on creditors’ voluntary winding up S00 liri None
2902).  Liquidator failing to notify Registrar of appointment 200 liri 10 liri
322(2).  Liquidator failing to comply with periodic reporting requirements 500 liri 15 liri
3243).  Liquidator failing to keep books for specified period 500liri  None
327(4).  Officer failing to annex to memorandum copy of

Court order as to compromise with creditors 200 liri 10 liri
328(6). Company and officers failing to comply with

the requirements of section 328 1000 lin  None
328(7).  Director failing to give notice to company and

debenture holders of interests in relation to

compromise with creditors 1000 liri None
329(5). Failure to deliver copy of Court order for the

sanctioning of a compromise or arrangement to the Registrar 200 liri 10 liri
389. Officer or agent of oversea company failing to comply

with provisions as to registration or returns of oversea company 200 liri 10 liri
397(1).  Person responsible for issuing, circulating or distributing

a prospectus etc. for an oversea company in
contravention of sections 391 to 396 1000 lin

None
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ELEVENTH SCHEDULE
(Section 3)
TABLE OF CONCORDANCE
Sections of  Marginal note for the section in the Ordinance Sections of Act
Ordinance
Shont title. 1
- Interpretation. 2 to the extent
that the definitions
are contained
therein
3. Law governing commercial partnerships. 5
4. Formation of partnership. 4
S. Different kinds of partnerships. 4(1)
6. Indication of particulars concerning
partnerships in business letters, etc. 6
7. Definition. 7
8. Agreement to pay share of profits. 8
9. Partnership-name. 9,18
10. Penalties for use of partnership-name
including name of fictitious person, etc. 10
11. Contributions deemed to be made in ownership. 11
12. Contribution of a debt owing to a partner. 12
13. Valuation of contribution, 14 (e)
14, How partnership is constituted. 13
15. Contents of deed of partnership. 14
16. Registration of deeds of partnership. 15
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Sections of ~ Marginal note for the section in the Ordinance Sections of Act
Ordinance

19L Duty of Registrar and effect of registration. 16
18. Where certificate of registration is not issued. 17
19. Changes in deed of partnership. 19
20. Where alteration consists in change of

partnership-name. 20
21. Reductions in contribution of a partner and

dissolution of a partnership before

period fixed for its duration. 21
22 Right of creditors of a partner to oppose

enlargement of duration of a partnership. 22
23, Duties of Registrar of Superior Courts. 23
24, How deed of partnership may be altered. 24
23. Administration and representation of a

partnership. 25 (1)
26. How partnership may be bound. 25 (2),(3)
27. New partners. 27
28. Distribution of profits. 28
29. How rights of creditors of a partner are

enforceable. 29
30. A partner may not compete with partnership. 30
31. Death of a partner. 31
32, Expulsion of a partner. 32
33. Cessation of membership. 33
34. Rights of persons ceasing to be partners. 34



gﬁmﬂ Marginal note for the section in the Ordinance Sections of Act

33, Dissolution of partnerships en nom collectif. 35
36. Notice of dissolution. 36
37. How a partnership en nom collectif may be

wound up. 37
38. Power to remove liquidator. 38
39. Remuneration of liquidator. 39
40. Costs of winding up payable in priority to

other claims. 40
41. Penalty. 41
42. Powers until provision is made for winding up. 42
43. Duties of partners vested with administration. 43
44, Powers of liquidators. 44
45. Liquidator not to distribute assets before paying

debts. 45
46. Duty of liquidator to give information, to render

account and prepare scheme of distribution. 46
47. Rules applicable to distribution of assets. 47
48, Approval of accounts and scheme of distribution. 48
49, Striking of name of partnership off register. 49
50. Preservation of books of account etc., after

dissolution., 50
51. Definition. 51
52. Applicability of provisions governing

partnerships en nom collectif. 52
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Sections of  Muarginal note for the section in the Ordinance Sections of Act
Ordinance

33. Partnership-name. 53
54. Contribution of limited partner not to include

personal services. 54
S5. Contents of deed of partnership. 55
56. Rights of general partners. 56
57. Administration and representation. 57
58. Appointment of partners to administer and

represent partnership. 58
59. Limited partner cannot take part in management

of partnerships. 59
60. Communication of yearly accounts to limited

partners. 60
61. Section 30 not to apply to limited partners. 61
62. Limited partner not bound to restore profits

received in good faith. 62
63. Assignment of interest by limited partner. 63
64. Death of limited partner. 64
65. Dissolution of partnership en commandite. 65
66. Division of capital into shares, 66
67. Definition. 67
68. How company is constituted. 68
69. Contents of memorandum. 69
70. Name of company. 70
71. Objects of company. 71
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Sections of Marginal note for the section in the Ordinance Sections of Act
Ordinance

72, Minimum share capital. 72
73. Articles of association. 75
74. Registration of memorandum and articles. 76
75. Duty of Registrar and effects of registration. 77
76. Where certificate of registration is not issued. 78
71, Alterations and additions to memorandum and

articles. 79
78. Reduction of share capital. 83
79. Change of name of company. 80
80. Alterations in memorandum or articles increasing

liability to contribute to share capital not to bind

existing members without consent. 81
81. Authentication of documents. 82
82. Issue of applications for shares in or debentures

of a company to be made with a prospectus. 89
83. Dating of prospectus and matters to be stated

therein. 90
84. Penalty. 91
85. Prospectus including a statement by experts. 92
86. Registration of prospectus. 93
87. Restriction on alteration of terms mentioned in

prospectus. _
88. Civil liability for mis-statements in prospectus. 94
89. Document containing offer of shares or debentures

for sale to be deemed prospectus. 95
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Sections of  Marginal note for the section in the Ordinance Sections of Act
Ordinance
90. Interpretation of provisions relating to prospectus. 96
91. No allotment of share capital unless seventy-five
per cent subscribed. 97
92. No allotment after lapse of three months from
issue of prospectus. s
93. Time of the opening of the subscription lists. 99
94. Revocability of applications for shares or
debentures. 100
95. Return as to allotments. 103
96. Company may not hold its own shares. 105, 106, 107, 108,
109,112
97. Company may not hold shares in its holding
company nor provide financial assistance for
purchase of or subscription for its own, or its
holding company’s shares. 110
98. Conditions for payment of commissions,
discounts, etc. 113
99. Application of premium received on issue of
shares. 114
100. Redeemable preference shares. 115
101. Rights of holders of special classes of shares
and variations thereof. 116
102. Numbering of shares. 117
103. Transfer of shares. 118
104, Registration of transfer at request of transferor. 119
105. Issue of certificates. 120
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?;— Muarginal note for the section in the Ordinance Sections of Act
106. Share warrants. 121
107. Register of members. 123
108. Register of debentures. 124
109. Inspection of registers. 125
110. Power to close registers. 126
111. Statutory meeting. —
112. Holding of annual general meeting. 128
113. Penalty. 128(3)
114, Convening of extraordinary general meeting

on requisition. 129
115. Length of notice for calling meetings. 130
116. General provisions as to meetings and votes. 131
117. Power of court to order meeting. 132 (1)
118. Proxies. 133
119. Right to demand a poll. 134
120. Extraordinary resolutions. 135
121. Directors. 137
122. Restrictions on appointment of director, 139
123. Removal of directors. 140 (1) 1o (5)
124, Casual vacancy, 140 (6)
125. Disqualification for appointment as director. 142
126. Director may not compete with company. 143



A 1890

Sections of  Marginal note for the section in the Ordinance Sections of Act
Ordinance
127. Prohibition of loans etc. to directors. 144
128. Duty of director to disclose interest in a
contract with company. 145
129. Return as to changes among directors. 146
130. Joint and several liability of directors. 147
131. Provisions as to liability of officers and auditors. 148
132, Minutes of proceedings. 149
133. Keeping of books of account. 163
134, Profit and loss account and balance sheet. 181, 182
135. General provisions as to contents and
form of accounts. 167
136. Signing of balance sheet. 176
137. Directors’ report to be attached to balance sheet. 177, 181
138. Inspection of accounts. 180
139. Penalty. Incorporated in
relevant sections
140. Appointment and remuneration of auditors. 151,152, 156
141. Disqualification for appointment as auditor. 153
142. Auditor’s report. 179, 181
143. Right of access to books and to attend
at general meetings. 154,155
144, Annual return. 184
145. Documents to be annexed to annual return. 183
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Sections of  Marginal note for the section in the Ordinance Sections of Act
Ordinance
146. Penalty. Incorporated in
relevant sections
147. Definition. 209
148. Provisions not applicable to private companies. Incorporated in
relevant sections
149, Exemption of private company from
requirements of section 145, etc. 211
150. Dissolution of companies. 214
151. Notice of dissolution and calling of meeting for
appointment of liquidator. 265,279
152. Appointment, removal and remuneration
of liquidator. 270,278, 279,
281,289,293
153. Notice of appointment of liquidator. 290
154. Penalty. Incorporated in
relevant sections
155. Powers of directors and convening of
general meetings. 267,295
156. Applicability of sections 43, 44 and subsection
(1) of section 45. 287,288
157. Calls for payment of unpaid share capital. 288
158. Duties of liquidator where winding up continues
for more than one year, 273,283
159. Duties of liquidator when affairs have been
completely wound up. 274,284
160. Approval of accounts and scheme of
distribution. 275,285
161. Name of company to be struck off the register. 275,285, 324
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Sections of  Marginal note for the section in the Ordinance Sections of Act
Ordinance
162. Conversion of partnerships. 330
163. Amalgamation of partnerships. 337,343,357
164, Registration of the conversion or amalgamation

of partnerships. 331,338, 350
165. Where partnership ceases to exist on

conversion or amalgamation., 332,339,343 (4)
166. Partners with unlimited liability to remain

bound unless creditors consent to conversion. 333, 340
167. Rights of creditors to oppose conversion

or amalgamation. 334,341, 351
168. Continuing or new partnership succeeds

partnership ceasing to exist. 335,342,354 (1)
169. Definition. 376
170. Consent of associates required for admission

of other associates. 377
171. Relations of parties vis-a-vis third parties

and among themselves. 378
172. Only associating party acquires rights and

assumes obligations. 379
173. Rights of associating party and of associates. 380
174. Liability of associate. 381
175. Agreements allowed between parties. 382
176. No formalities required for association

en participation. 383
177. Application of sections 178 to 182. 384



Sections of  Marginal note for the section in the Ordinance Sections of Act
Ordinance
178. Documents etc. to be delivered by oversea
companies carrying on business in Malta. 385
179. Return to be delivered by oversea company
where documents etc. altered. 386
180. Accounts of oversea company. 387
181. Other obligations of oversea company, 388
182. Penalties. 389
183, Application of sections 184 to 187. 384
184, Documents etc., to be delivered by oversea
partnerships carrying on business in Malta. 385
185. Return to be delivered by oversea partnerships
where documents etc. altered. 386
186. Other obligations of oversea partnerships. 388
187. Penalties. 389
188. Dating of prospectus and particulars to be
contained therein. 391
189. Application of sections 85, 86 and 88. 393, 396, 397
190. Interpretation of provisions as to prospectuses. 398
191. Power of Prime Minister to appoint Registrar. 400
192. Additional duties of Registrar, 401
193. Powers of Registrar to investigate affairs of
partnership. 403 to 423
194, Inspection etc. of documents kept by Registrar. 424
195. Power of Minister to make regulations 425
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Sections of Marginal note for the section in the Ordinance Sections of Act
Ordinance
First Schedule Regulations for management of a limited
liability company First Schedule
Second Schedule Matters to be set out in a prospectus and
reports to be set out therein Second Schedule
Third Schedule  General provisions as to balance sheet and
profit and loss account 168, Third Schedule
Fourth Schedule Contents and form of annual return Seventh Schedule
Section of Marginal note for the section in the Commercial Section of Act
Commercial Partnerships (Special Provisions) Act, 1994
Partnerships
(Special
Provisions)
Act, 1994
1 Short title and commencement -
2 Other enactments —
3 Interpretation 2
+ Investment Companies with variable
share capital 84
5 Name of company 70 (3) and (6)
6 Accounts of investment company with
variable share capital 169
7 Trustees and nominees 127



Section of Marginal note for the section in the Commercial Section of At

Commercial Partnerships (Spocial Provisions) Act, 1994

Partnerships

(Special

Provisions)

Act, 1994
8 Share Capital in a convertible currency 186, 187
9 Power to make regulations -

Schedule — Accounts and Director’s report
of an investment company with
variable share capital Fifth Schedule.

Passed by the House of Representatives at Sitting No. 448 of the 26th July, 1995.

Lawrence Gonzi
Speaker

RicuarD J. CavcHi

Clerk to the House of Representatives
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