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L.N. 296 of 2010

FINANCIAL ADMINISTRATION AND AUDIT ACT
(CAP. 174)

Public Procurement Regulations, 2010

BY VIRTUE of the powers conferred by article 4 difiet
Financial Administration and Audit Act, the Ministef Finance, the
Economy and Investment has made the following egris:-

PART |

General Provisions

1. (1) The title of these regulations is the Pubtitionand
Procurement Regulations, 2010. commencement.

(2) These regulations shall come into force on theJune,
2010.

2. For the purposes of these regulations - Interpretation.

"affiliated undertaking" means any undertaking owdrich an
undertaking awarded a works concession may exerdisectly or
indirectly, a dominant influence or which may exseca dominant
influence over the concessionaire or which, in camnwith the
concessionaire, is subject to the dominant infleerwé another
undertaking by virtue of ownership, financial peigiation or the
rules which govern it. A dominant influence on thart of an
undertaking shall be presumed when, directly orreatly in relation
to another undertaking, it:

(a) holds the major part of the undertaking’s suibsct
capital, or

(b)  controls the majority of the votes attachinghares
issued by the undertakings, or

(c) can appoint more than half of the members of the
undertaking’s administrative, managerial or supssty body;

"body governed by public law" means any body:

(a) established for the specific purpose of meeting
needs in the general interest, not having an im@isor
commercial character; and
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(b)  having legal personality; and

(c) financed, for the most part, by the State, gigeal
or local authorities, or other bodies governed byl law; or
subject to management supervision by those bodiebaving
an administrative, managerial or supervisory boardre than
half of whose members are appointed by the Statgpmal or
local authorities or by other bodies governed blgligdaw;

"call for tenders"” means a contest for the award public
contract made pursuant to a formal notice or ambtite;

"candidate"” means an economic operator who haghsaan
invitation to take part in a restricted or negadhtprocedure or a
competitive dialogue;

"candidate concerned" means a candidate who basyet
received information from a contracting authoriboat the rejection
of his application before the notification of thentract award
decision to the tenderer concerned;

"central purchasing body" means the Departmentaftacts;

"central government authorities" means the autiesritisted in
Schedule 4;

"the Commission” means the Commission of the [pesn
Union;

"common procurement vocabulary” or "CPV" designaties
reference nomenclature applicable to public cotdtda the event of
varying interpretations owing to possible differeacbhetween CPV
and NACE nomenclatures or between CPV and CPC igomal
version) nomenclatures, the NACE or the CPC nonatuc
respectively shall take precedence;

"competitive dialogue” means a procedure in whiahy a
economic operator may request to participate anctredy the
contracting authority conducts a dialogue with thandidates
admitted to that procedure, with the aim of devialgpone or more
suitable alternatives capable of meeting its resgnéents, and on the
basis of which the candidates chosen are invitetemder. For the
purpose of recourse to the procedure, a publicraohts considered
to be "particularly complex” where the contractaghorities are not
objectively able to define the technical means @soadance with
regulation 46(2)(b), (c) or (d), capable of satisfy their needs or
objectives, and, or they are not objectively alblespecify the legal
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and, or financial make-up of a project;

"concessionaire™ means a person entrusted wpthbic works
concession;

"contracting authority" means the State, regiooal local
authorities, bodies governed by public law, asdama formed by
one or several of such authorities or bodies gaatiby public law;

"contract notice" means a notice to be publighetthe Official
Journal of the European Union and in the Gazette;

"contractor" means a natural or legal person ofipuntity or
group of such persons and, or bodies which offarshe market the
execution of works and, or a work;

"Contracts Committees" means the General Costract
Committee and, or the Special Contracts Committee;

"Departmental Adjudication Boards” means boards o
committees appointed by contracting authoritiehwite purpose of
evaluating tenders received and for making recontagons
thereon;

"Departmental Contracts Committee" means the Cittegnset
up in terms of regulation 9(1)(b) with the purpademaking definite
recommendations for the award of public contradtese value does
not exceed one hundred and twenty thousand eu29(€00);

"departmental tender" means tenders issued byraobimg
authorities pursuant to Part Il;

"design contest” means those procedures whiclblene
contracting authority to acquire, mainly in theldie of area planning,
architecture and civil engineering, or data prorggssa plan or design
selected by a body after being put out to competitwith or without
the award of prizes;

"direct contracts" means contracts awarded withexourse to a
prior call for competition;

"dynamic purchasing system” means a completelytreleic
process for making commonly used purchases, theactaaistic of
which, as generally available on the market, meetréquirements of
the contracting authority, which is limited in dtiom and open
throughout its validity to any economic operatoriethsatisfies the
selection criteria and has submitted an indicatiereler that complies
with the specification;
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"Director” means the Head of the Department ait@ats;

"economic operator" shall cover equally the consepf
contractor, supplier and service provider;

"electronic auction" means a repetitive processlwving an
electronic device for the presentation of new mjceevised
downwards, and, or new values concerning certagmehts of
tenders, which occurs after an initial full evaloatof the tenders,
enabling them to be ranked using automatic evalnathethods.
Certain service contracts and certain works cotdraaving as their
subject-matter intellectual performances, sucthasiesign of works,
may not be the object of electronic auctions;

"electronic means" means using electronic equipnientthe
processing (including digital compression) and ager of data which
is transmitted, conveyed and received by wire, &ia, by optical
means or by other electromagnetic means;

"framework agreement” means an agreement betweenor
more contracting authorities and one or more ecanoperators, the
purpose of which is to establish the terms, inipaldr with regard to
the prices and, where appropriate, the quantitysaged, governing
the contracts to be awarded during a given period,;

"General Contracts Committee" means the commulieddeed in
regulation 9(a);

"ineffectiveness"” means a contract awarded illgga when the
contracting procedure was not followed correctly;

"Member State" means a member state of the Eanop@ion
as described in the term "Commission" herein;

"the Minister" means the Minister responsibleffoance;

"negotiated procedures” means those proceduresreisyn
contracting authorities consult the economic omesadf their choice
and negotiate the terms of a contract with one arenof these;

"non-compliant tender" means a tender which da¢gonform
to the terms and conditions specified in the nobceEU notice to
tender or in the tender documents themselves;

"notice” means a notice published in the Gazette;

"open procedures” means those procedures wheaslyy
interested economic operator may submit a tender;



B 3441

"periodic indicative notice"” means the EU priaformation
notice referred to in regulation 49;

"pre-contractual remedy” means a remedy sougir fthe
Director of Contracts or from the Public Contra&sview Board
following a decision taken prior to the date of ttlesing of the
tender;

"public contract” means any contract for pecuyniarterest
concluded in writing between one or more econonuerators and
one or more contracting authorities and having hesr tobject the
execution of works, the supply of products or th@vpsion of
services as defined in this regulation;

"public service concession contract” means aipu#rvices
contract except for the fact that the considerafamthe services to
be provided consists either solely of the righéxploit the service or
in this right together with payment;

"public services contract" means a public contatler than a
public works or supply contract having as theirezbjthe provision of
services referred to in Schedules 7 and 8. A pudditract having as
its object both products and services within thepgcof Schedules 7
and 8 shall be considered to be a public serviogract if the value of
the services in question exceeds that of the ptsdumvered by the
contract. A public contract having as its objecatvexes within the
meaning of Schedules 7 and 8 and including actiwitivithin the
meaning of Schedule 6 that are only incidentahgrincipal object
of the contract shall be considered to be a pudiwices contract;

"public supply contract” means a public contraitter than a
public works contract having as its object the pase, lease, rental
or hire purchase, with or without option to buypobducts. A public
contract having as its object the supply of produantd which also
covers, as an incidental matter, siting and instialh, shall be
considered to be a public supply contract;

"public undertaking” means any undertaking ovdrictv the
contracting authority may exercise directly or nedily a dominant
influence by virtue of their ownership of it, theifinancial
participation therein, or the rules which govern A dominant
influence on the part of the contracting authoshall be presumed
when these authorities, directly or indirectly, relation to an
undertaking -

(@) hold the majority of the undertakings subscribed
capital, or
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(b)  control the majority of the votes attaching hases
issued by the undertaking, or

(c) can appoint more than half of the members of the
undertakings administrative, managerial or superyi®ody;

"public works concession” means a public workstret,
except for the fact that the consideration for warks to be carried
out consists either solely in the right to explbi construction, or in
this right together with payment;

"public works contract” means a public contrabtol has as its
object either the execution, or both the executiod the design, of
works related to one of the activities referredrtdschedule 6, or a
work, as defined in this regulation, or the redlma by whatever
means, of a work corresponding to the requiremspégified by the
contracting authority;

"relevant state” means a state with which theopesn Union
has entered into an agreement on public procuremmehiding in
particular the Agreement on the European EcononmreaAEurope
Agreements, bilateral agreements and, where it iegplthe
Government Procurement Agreement of the World Trade
Organisation;

"restricted procedures”" means those procedureshioh any
economic operator may request to participate anereldy only those
economic operators invited by the contracting arties may submit
a tender;

"Review Board" means the board defined in reqaniad4;

"service provider" means a natural or legal persorpublic
entity or group of such persons and, or bodies Wwhiifers services
on the market;

"Special Contracts Committee” means the commaédmed in
regulation 10;

"supplier" means a natural or legal person or mubhtity or
group of such persons and, or bodies which offecglycts on the
market;

"technical specifications"” has the meaning agsigrio it
pursuant to regulation 46;

"tenderer" means an economic operator who hasited a
tender;
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"tenderers concerned” means tenderers who havgehdeen
definitely excluded. An exclusion is definitiveitfhas been notified
to the tenderers concerned and has either beemndeoad lawful by
the Review Board or can no longer be subject tevaew procedure;

"third country"” means a state not being a memifeithe
European Union;

"thresholds"” means the amounts listed in Sche&uland
determined in accordance with regulation 12;

"VAT" means value added tax under the Value Addax Act; cap. 406.

"work"” means the outcome of building or civil @regring
works taken as a whole which is sufficient of ifsed fulfil an
economic and technical function;

"working days" means days when work is effecteMalta;

"written" or "in writing" means any expression c@tsg of
words or figures which can be read, reproduced sufzsequently
communicated. It may include information which riartsmitted and
stored by electronic means.

3. These regulations provide for the regulation of lmulscope
contracts awarded by contracting authorities liste8chedule 1 and
categorised in Schedule 2, Schedule 3, Schedutel £ahedule 5 on
the coordination of procedures for the award of lgubvorks
contracts, public supply contracts, works concessiand public
service contracts, unless such contracts are eadlud accordance
with regulation 17. Contracting authorities not gfieally listed in
Schedule 1 shall be deemed, for the purpose o€thegulations, to
be included in Schedule 2.

4. (1) Contracting authorities shall ensure that thereo Non-
discrimination between economic operators, and #ilaeconomic Jssrimination
operators are treated equally and transparen@yl icalls for tendersconfidentiality.

whatever their estimated value.

(2) Contracting authorities shall ensure that thése no
discrimination between undertakings claiming injurythe context of
a procedure for the award of a contract as a redule distinction
made by this regulation between national rules émm@nting
Community law and other national rules.

(3) The provisions of regulation 35(2) shall apply all
contracting authorities irrespective of the valti¢ghe contract.
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(4) Contracting authorities shall respect fully gmnfidential
nature of any information furnished by economic repars. Such
information includes in particular, technical oade secrets and the
confidential aspects of tenders:

Provided that this shall be without prejudice te grovisions in
this regulation concerning the obligations to thaveatising of
awarded contracts and the information supplied @ndadates and
tenderers in terms of this regulation and of law.

(5) In the context of provision of technical specdiions to
interested candidates and tenderers, of qualiinaif candidates and
selection of tenderers and of award of contractsntracting
authorities may impose requirements with a viewptotecting the
confidential nature of information which they makeailable.

Director of 5. (1) There shall be a Director of Contracts who shall

Contracts. responsible for the running of the Department ofn@acts and
generally for the administration of the procurememtcedures as laid
down in these regulations.

(2) In the exercise of his functions, the DirectérGontracts
and his immediate family shall not be held persignigdble for any
act or omission done in good faith. For the purposdhis sub-
regulation, "immediate family" shall mean the sg®and children of
the Director.

Functions of the 6. (1) Unless otherwise provided for in these regulatjo

Director of it shall be the function of the Director of Contisic

(a) to ensure that these regulations are observeallby
parties involved:

Provided that contracting authorities shall be oasjble
for the implementation of the provisions of the tant:

Provided further that any penalties which ensue ttue
decisions taken by a contracting authority shallwighin the
responsibility of the contracting authority concealn

(b) to establish and regulate the procedure to be
followed during meetings of the Contracts Committee
Departmental Contracts Committee and Departmental
Adjudication Boards, and during the issue and maition of
calls for tenders, receipt of offers, opening afhiadjudication
of tenders and award of contracts in accordanck thi¢ rules
herein set out;
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(c) to obtain information from the authorities lidten
Schedule 1 to which these regulations apply onatlvard of
contracts whose value is less than one hundredtaedty
thousand euro (€120,000) including but not limitedrariation
orders, penalties, imposed or remitted, and gelyesialhe may
deem necessary in order to enable him to ensuréomoity
with these regulations.

(2) In relation to tenders issued under Part IV &adlt V, in
addition to sub-regulation (1), it shall be thedtian of the Director
of Contracts:

(a) to establish and, or to approve the generalitiond
of tender documents;

(b) to authorise deviations from standard conditions
accordance with the regulations set out hereinwanidh may
be included in tender documents;

(c) to consider the cancellation of the tender mekent
that the evaluation process has not been conclogdge end of
the validity period of the submitted bids; any nmomclusion of
the evaluation process by the end of the secorghexin to the
validity period will automatically lead to the cagllation of the
tender:

Provided that the Director shall consult the Gehera
Contracts Committee for its opinion:

Provided further that should the Contracts Commaittet
agree with the recommendation of the Director,dbeision of
the Director may be referred to the Minister fog Bpproval,

(d) to ensure that tender conditions and specifioati
do not give an undue advantage or disadvantagento a
particular tenderer and any person having or haviag an
interest in obtaining a particular public contract;

(e) to order that a tendering period of any call for
tenders referred to in these regulations be exténflehe
considers such an extension justified by the cistamces of
the case;

() to vet and approve, with or without modification
tender documents before the same are issued atidpdy

(g) to approve, where appropriate, as provided irt Pa
VIII, variations which affect the original value$ contracts by
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more than 5 per cent;

(h) to approve extensions in the duration of congrac
awarded by him if he considers that circumstanocesarant in
the public interest and specific provision for sucttensions is
made in the tender document;

() to identify and implement appropriate means to
enable him to monitor the proper execution of cacts
awarded by him and, on the advice of the Generaiti@ots
Committee, to impose or remit, as appropriate, fesaand
damages due on such contracts;

() to institute and to defend any judicial or arhlt
proceedings that may be necessary in relation yocamtract
awarded by him;

(k) (i) to issue calls for tenders and to award perio
contracts for the provision of equipment, storexrks or
services which are of a common use nature for aotihig
authorities listed under Schedule 2; and

(i) to periodically notify Heads of Departments of
the prices and conditions applicable for, and ttee@dure to be
followed in, the procurement of such equipmentrestpworks
or services:

Provided that Heads of Departments shall obtainh suc
equipment, stores, works or services directly fraime
contractor in accordance with such conditions armtedures
notified by the Director as provided herein;

(h  to make regulations to award tenders in the name
and on behalf of contracting authorities listedSohedule 2,
including the case of an association of authorivieahich such
contracting authority is a member:

Provided that the authorities listed in Schedu$hall -
(i) draw up the tender documents;
(i) effect payment of the awarded tender; and
(i) monitor the implementation of the tender:

Provided further that regulations affecting the edvaf
tenders that may be governed by procedures degidtom
these regulations shall be published by a notidkenGazette;
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(m) to publish in the Gazette a notice of all awaodls
tenders including variations outside the limit dfettender
conditions, within six months of their award.

7. (1) The Department of Contracts shall be responsHaleedies -
for the provision of pre-contractual remedies tandidates andfﬁemggéea'}fni;rf,t
tenderers and any person having or having had &erest in of Contracts.
obtaining a particular contract in relation to @liblic contracts
having a value of less than one hundred and twdmysand euro
(€120,000). Such remedies shall be provided by Director of
Contracts or by any other official within the Defpaent of Contracts

duly authorized by the Director.
(2) In terms of this regulation the Director shall:

(a) take, at the earliest opportunity, interim measu
with the aim of correcting an alleged infringemenpreventing
further damages to the interests concerned, inofudheasures
to suspend or to ensure the suspension of the guoeefor
award of a public contract or the implementation afy
decision taken by the contracting authority:

Provided that in the exercise of these powers the
Director may take into account the probable conseqes of
the measures for all interests likely to be harnasdwell as the
public interest, and may decide not to grant suaasures
where their negative consequences could exceediibeefits:

Provided further that a decision not to grant imer
measures shall not prejudice any other claim of peeson
seeking these measures;

(b) either set aside or ensure the setting aside of
decisions taken unlawfully, including the removalf o
discriminatory technical, economic or financial sifieations in
the invitation to tender, the contract documentsaany other
document relating to the contract award procedure;

(c) take at the earliest opportunity, measures aifneen
those provided for in paragraphs (a) and (b) wite &im of
correcting any identified infringement and prevagtinjury to
the interests concerned and to report to the Minieh cases
where a contracting authority fails to correct anfyingement
in response to his instructions;

(d) in the event of a cancellation of a call forders,
the Director shall have the authority to orderfamed of the cost
incurred by any tenderer and person having or ltggphiad an
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Cap. 12.

Discretion to
refer.
Cap. 249.

Cap. 249.

interest in acquiring a copy of the tender document if the

tender is to be re-issued, to ensure that suchdeter and any
such person having or having had an interest iraiointy a

particular public contract obtains the new tendecuinent free
of charge.

(3) Any interest person who feels aggrieved by aidiec
taken by the Director of Contracts in terms of tf@gulation may, on
a point of law, appeal to the Court of Appeal (hide Jurisdiction) as
constituted in accordance with Article 41(6) of tl&ode of
Organization and Civil Procedure by means of ariegjpon filed in
the registry of that court within twenty calendaayd from the
decision on which that decision has been made publi

8. (1) Without prejudice to the provisions of the
Interpretation Act and to any order or directionvegi by the
Minister -

(a) the Director may, at his discretion, acceptejeat
the recommendations of the majority of the membmrshe
General Contracts Committee for the acceptancejection of
any tender;

(b) where -

(i) the Director  disagrees  with any
recommendation of the majority of the members & th
General Contracts Committee; or

(i) any recommendation of the General Contracts
Committee differs from that submitted by the Depeat
or other body for whom the procurement is to be enad

the Director may refer the matter for the decisioh the
Minister:

Provided that the Director shall always refer amtter in
which he disagrees with the majority of the membefsa
Special Contracts Committee for the decision ofNfieister;

(c) the Director may, at his discretion, refer angttar
for the decision of the Minister provided that atgcision taken
by the Minister under the Interpretation Act oreafany referral
to him by the Director and which has a direct ieflae on the
award of any contract by the Director to any paitic tenderer
shall not deprive in any way the right of any calade or
tenderer and any person having or having had arest in
obtaining a particular public contract to have rase to the
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appeals procedures provided for in these regulation

(2) Any matter referred for the decision of the Mier shall
be so referred in writing and the decision of thenister shall
likewise be communicated in writing.

9. There shall be: General
Contracts
. i Committee and
(@) () a General Contracts Committee whas@artmental
members shall be appointed by the Prime Ministeswzh Sonvacts
terms and conditions as may be specified in thegtet of

appointment;

(i) the members of the General Contracts
Committee shall be appointed for a fixed term af more
than three years, and may be re-appointed;

(i) any member of the General Contracts
Committee may during his tenure of office be rentblog
the Prime Minister where he is satisfied that thHeae been
a clear case of misbehaviour by the member or lityaloif
a member to perform his functions or where such
circumstances exist that would disqualify such aniner
from remaining a member of the General Contracts
Committee; and

(iv) the provisions of Part IX shall apply to the
General Contracts Committee; and

(b) a Departmental Contracts Committee, who shall be
composed of three members, as follows:

() a Chairman, who shall be the Director
Corporate Services, or his representative;

(i) a member appointed by the Permanent
Secretary of the concerned ministry; and

(i) a member representing the Director of
Contracts, which member may also be a member of the
General Contracts Committee.

10. (1) Where the Prime Minister determines that Hpecial
adjudication of tenders for the award of any paltic contractonracts
requires special expertise, skills or other spetiddnowledge, he
may appoint a Special Contracts Committee for thvard of that

public contract.



B 3450

(2) The members of the Special Contracts Commithed be
appointed for the duration of the adjudication mssof the particular
call for tenders, until the tender is awarded @ealntil the Director
of Contracts declares that the award of the pullhntract is
withdrawn.

(3) Subject to the provisions of this regulationgukation 9
shall apply to members of a Special Contracts Cdtemas it applies
to members of the General Contracts Committee.

(4) The provisions of Part IX shall apply to the Sipé
Contracts Committee.

Contracts 11. (1) The meetings of the Contracts Committees shall b
committee.  called by the Chairman who shall preside over smeftings. Any
three members of the Contracts Committee shalltitatesa quorum
at a meeting thereof.

(2) Decisions shall be taken by a simple majoritythed votes
of the members present and voting. The Chairmah shthe event
of an equality of votes, have a casting vote.

(3) The meetings of the Contracts Committees steabigen to
the public during the opening of bids. The listtehders received,
together with the respective prices, except offerismitted in terms
of regulation 33, shall be given publicity by thedxtor immediately
after their opening and scheduling.

(4) The Contracts Committees established in termshese
regulations shall regulate their own proceedingdess otherwise
provided for herein. The Chairman of any commitséablished by
virtue of these regulations shall have a castirng.vo

(5) The Contracts Committees shall have the fundiboassist
the Director in the execution of his duties in adamce with these
regulations. In the discharge of their functionbe tContracts
Committees shall be regulated by the provisionthese regulations
generally and in particular by the provisions oftPa

Thresholds. 12. The Minister shall, from time to time, by regulai®
determine the thresholds applicable under thesealaggns. Such
thresholds shall be equal to, and categorisedensttme fashion, as
the thresholds established pursuant to the releanbpean Union
Directives as published from time to time in thei€@&l Journal of
the European Union.
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13. Where a contracting authority intends to issue l&foa Requirement of
tenders leading to the award of a public contréet,estimated valu@?Proval before
of which falls within the provisions of regulatidrb(b) and (c), therpublication of

. . . . . . . ender.
the contracting authority shall prior to its issared publication send
to the Director a copy of the tender document idicig all other

relevant and supporting documentation.

14. (1) The Director of Contracts shall, by not latearhsix Annual report.

months after the end of each financial year, malcgeteansmit to the
Minister a report dealing generally with the perfi@nce of the
General Contracts Committee, and of the Special tr@ots
Committee during the financial year being repon@dn. The report
shall, in particular, provide details regarding epls submitted by
candidates and tenderers and any person having@wndhad an
interest in obtaining a particular public contractterms of these
regulations and the decisions arrived at by the eG@nContracts
Committee.

(2) The Minister shall lay a copy of every such aameport
on the Table of the House at the earliest oppartuni

15. Without prejudice to the applicability of the otheppiicability.
provisions of these regulations, public contracts -

(a) the estimated value of which does not exceed one
hundred and twenty thousand euro (€120,000), sleafubject
to Part Il;

(b) the estimated value of which exceeds one hundred
and twenty thousand euro (€120,000) but which do¢exceed
the thresholds, shall be subject to Parts Ill and |

(c) the estimated value of which equals or excebds t
thresholds, shall be subject to Parts 1V, V, VI tRet A, VI
Section B, VI Section C and VIl as may be applieabl

In calculating the estimated values of public caats the
contracting authority shall use the provisions ldadvn in regulation
16.

16. (1) In calculating the estimated value, the contr@ctrules for
authority shall consider the estimated value of ueeration due to3Sitane
the successful tenderer net of VAT. This estimatiball take accounestimated value.
of the estimated total amount, including any forfiroption and any
renewals of the contract. Where the contractingauitly provided for
prizes or payments to candidates or tenderersait thke them into
account when calculating the estimated value of dbetract. The

estimate must be valid at the moment at which trdract notice is
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sent or in cases where such notice is not requaethe moment at
which the contracting authority commences the @mtawarding
procedure.

(2) Contracting authorities shall not establish atineated
value of a public contract with the intention of o&ling the
application, in part or in whole, of these reguas.

(3) Contracting authorities shall not adopt any nagadm,
including sub-division of public contracts, the pase of which is to
circumvent the application, in part or in whole tlbése regulations.

(4) (@) Where a proposed work or purchase of servtas
result in contracts being awarded at the same tmie form of
separate lots, each one the subject of a contreet/alue of each lot
must be taken into account for the purpose of dalog the
estimated value of the public contract and wheeeatygregate value
of the lots is equal to or exceeds the thresha@asdown in terms of
regulation 12, the regulations applicable to pulgantracts whose
value exceeds the threshold shall apply to the dwwheach lot:

Provided that in the case of a public services owaks
contract, contracting authorities may treat theasafe lots as separate
contracts in respect of any lot which has an eggchaalue, net of
VAT, of less than eighty thousand euro (€80,000)skrvices and one
million euro (€1,000,000) for works and provideatlhhe total value
of such lots does not exceed 20 per cent of tled Watlue of lots as a
whole.

(b) Where a proposal for the acquisition of simitarpplies
may result in contracts being awarded at the sameinh the form of
separate lots, account shall be taken of the wgtimated value of
such lots for the purpose of estimating the comtvatue and in the
event that the aggregate value of the lots is etjualr exceeds the
thresholds laid down in terms of regulation 12, ttegulations
applicable to public contracts whose value exceleelshreshold shall
apply to the award of each lot. However, contractiithorities may
treat the separate lots as separate contractstfothle estimated value
of which is less than eighty thousand euro (€80),00€t of VAT
provided that the aggregate cost of those lots doegxceed 20 per
cent of the aggregate value of the lots as a whole.

(5) Where a public supplies contract or a publicvess
contract is a regular contract, a series of cotdgrar a contract which
is to be renewed within a given time, the estimatade of the public
contract shall be established on the basis of:



(a) either the actual aggregate value of similarti@mts
concluded over the previous fiscal year or twelvenths,
adjusted where possible, for anticipated changeguantity or
value over the twelve months following the initeaintract; or

(b) the estimated aggregate value during the twelve
months following the first delivery or during therin of the
contract, where this is in excess of twelve months:

Provided that the choice of the method used toutaie the
estimated value of a public contract may not be enadth the
intention of avoiding the application of the momeoous obligations
under this regulation.

(6) Where a public services contract does not spexifotal
price, the basis for calculating the estimated &atd the public
contract value shall be:

(@) in the case of fixed-term public contracts, veher
their term is forty-eight months or less, by théatocontract
value for its duration;

(b) inthe case of public contracts of indefinitgation,
or with a term of more than forty-eight months,thg monthly
installment multiplied by forty-eight.

(7) Where a public supply contract is for the leasatal or
hire purchase of products, the basis for calculatine estimated
value of the public supply contract shall be:

(@) in the case of fixed term public contracts, veher
their term is twelve months or less, the total cactt value for
its duration, or, where the term exceeds twelve timgrits total
value including the estimated residual value;

(b) in the case of contracts for an indefinite perow in
cases where there is doubt as to the durationeotdhtracts, the
monthly value multiplied by forty-eight.

(8) For public service contracts, the value to bleetaas a
basis for calculating the estimated value of a r@mtshall, where
appropriate, be the following:

(a) as regards insurance services, the premium payab
and other types of remuneration;

(b) as regards banking and other financial servities,
fees, commissions, interest and other types of nemation;
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Non-
applicability.

(c) asregards contracts which involve design, ggedr
commission payable and other types of remuneration.

(9) For the purposes of calculating the estimateldevaf a
public works contract, the contracting authorityalkhtake into
account not only the value of the works but alse ¢stimated value
of the supplies needed to carry out the works neaaelable to the
contractor by the contracting authorities.

(10) For the purposes of calculating the estimataltier of a
contract including both supplies and services, aotghall be taken
of the total value of the supplies and servicegardless of their
respective values. The calculation shall includgeualue of siting and
installation operations.

(11) The basis of calculating the value of a framdwo
agreement and dynamic purchasing systems shalhdedtimated
maximum value net of VAT of all the contracts emged for the total
term of the framework agreement or the dynamic lpastg system.

17. (1) These regulations shall not apply to:

(@) public contracts governed by different procetura
rules and awarded in pursuance of an internatiageéement
concluded between Malta and one or more third ast
covering supplies or works intended for the joint
implementation or exploitation of a work by thersagory States
or services intended for the implementation or eitption of a
project by the signatory states:

Provided that the international agreement has been
concluded in conformity with the Treaty establighirthe
European Community and has been notified to ther@ission;

(b)  public contracts governed by different procedlura
rules and awarded pursuant to the particular pnoeedf an
international organisation;

(c) public contracts which are declared secret @ th
execution of which must be accompanied by speaalisty
measures in accordance with the laws, regulatioms o
administrative provisions in force from time to #nm Malta or
when the protection of Malta’s security so requires

(d) undertakings in a Member State or a third couimtr
pursuance of an international agreement relating the
stationing of troops and concerning the undertaking a
Member State or of a third country;
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(e) public contracts for the principal purpose of
permitting the contracting authorities to provide exploit
public telecommunications networks or to providehe public
one or more telecommunications services;

(f)  public service contracts for the acquisitionrental,
by whatever financial means, of land, existing thuidjs or other
immovable property or concerning rights thereonjemtheless
financial service contracts concluded at the same &s, before
or after the contract of acquisition or rentalwhatever form,
shall be subject to this regulation;

(g) public service contracts for the acquisition,
development, production or co-production of progman
material intended for broadcasting by broadcastarsd
contracts for broadcasting time;

(h) public service contracts for arbitration and
conciliation services;

() public service contracts for financial services
connection with the issue, sale, purchase or teartdfsecurities
or other financial instruments, in particular tracsons by the
contracting authorities to raise money or capitalid central
bank services;

()  public service contracts for employment contsact

(k) public service contracts for research and
development services other than those where benaéitrue
exclusively to the contracting authority for itseus the conduct
of its own affairs, on condition that the serviceoypded is
wholly remunerated by the contracting authority.

(2) Without prejudice to the application of regudati 65(2),
these regulations shall not apply to public servio@encession
contracts:

Provided that contracting authorities shall have dption of
subjecting their decisions with respect to -

(a) the rejection or admission of candidates to a
restricted or negotiated procedure leading to thard of a
public service concession contracts; and, or

(b) the discarding or failure to discard of a tender
submitted in reply to a call for tenders for theaasvof a public
service concession contract when the tenders dmitted in
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Applicability.

Scope.

Procurement
procedures for
contracting
authorities.

separate packages; and, or

(c) the rejection or award of a tender submittedejoly
for a call for tenders for the award of a publicrvéee
concession contract or the award of a public sergmncession
contract,

to the review's procedure set forth in Parts XlidaXlll, which
procedures shall be subject to any amendments gdeatipulated
by the contracting authority in the call for compenh preceding a
restricted or negotiated procedure or in the aaliténders.

(3) These regulations shall not apply to public smv
contracts awarded by a contracting authority totlaocontracting
authority or to an association of contracting autes on the basis of
an exclusive right which they enjoy pursuant tawa,lregulation or
administrative provision which is compatible witietEC Treaty.

(4) Contracting authorities shall not be obliged gopply
information, the disclosure of which is deemed camt to the
essential interests of Malta’s security.

PART II

Rules governing public contracts whose value dat®xrceed
one hundred and twenty thousand euro (€120,000)

18. Where the estimated value of a public contract duoas
exceed one hundred and twenty thousand euro (€a@Q0@nly the
relevant provisions of Part | and the whole of Rashall apply.

19. (1) Without prejudice to sub-regulations (2) anyl €l
public contracts, the estimated value of which doesexceed one
hundred and twenty thousand euro (€120,000), sleategulated and
administered by the contracting authority, whictalsmevertheless
ensure that all the applicable provisions containg®art | and Part Il
are complied with.

(2) Following the evaluation of a tender by the Dépental
Adjudicating Board, an evaluation report shall beveh up and
communicated to the Departmental Contracts Comaiitte

(3) The Departmental Contracts Committee shall make
definite recommendations for the award of the amtirand a copy of
its recommendation shall be forwarded to the Doeof Contracts.

20. (1) Except where the Minister otherwise directs or
approves, the procedure for the procurement of pegent, stores,
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works or services by the contracting authoritistelil in Schedule 2
shall be as follows:

(a) where the estimated value does not exceed two
thousand and five hundred euro (€2,500), the egeipnstores,
works or services may be procured departmentathyeeiafter
obtaining quotations or direct from the open marketthe
discretion of the Head of Department taking intmsideration
the amount involved, the urgency attached to tleeymement
and restrictions of choice and availability;

(b) where the estimated value exceeds two thousaad a
five hundred euro (€2,500) but does not exceedttsmxisand
euro (€6,000), the equipment, stores, works orisesvmay be
procured departmentally after a call for tenders, after
obtaining quotations, or direct from the open magriaking into
consideration the amount involved, the urgencychgd to the
procurement and restrictions of choice and avditgpbiand
shall be approved by the Minister responsible ftwatt
department, or by such member of the departmemhas be
authorised by that Minister;

(c) purchases of the same or closely similar mdteria
different lots under paragraphs (a) and (b) duanmgriod of six
months shall not exceed a total value of twentg-fiiousand
euro (€25,000);

(d) where the estimated value exceeds six thousaired e
(€6,000) but not one hundred and twenty thousant eu
(€120,000), the equipment, stores, works or sesvitay be
procured after a departmental call for tendersfter @ublishing
a call for quotations in the Gazette. The tenders guotations
shall be opened in public by three senior officefghe said
department and the prices quoted shall also be mallec. The
provisions of regulation 28 shall apply for the wdgation of
the tenders and quotations submitted:

Provided that the Minister may by regulations alldwits
higher than one hundred and twenty thousand eur20(€00) up to
the thresholds, in the case of particular departmjeand may
authorise, as and when he deems appropriate, tiiegseip of
procurement committees as provided for in thesalagigns:

Provided further that the Minister may allow thatations and
the imposition or remission of penalties in respafcsuch contracts
be approved by the Minister charged with respofigibfor that
department, who may delegate his authority in wgitito the
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Right of
recourse.

Parliamentary Secretary, the Permanent SecretartherHead of
Department.

(2) Every six months the Head of Department shattiligh in
the Gazette a full list of all departmental contsaawarded by him
and a list of all cases involving variations whiexceed the original
contract values by more than 5 per cent. In suslesaetails should
include the nature of the contracts, the origimatcact values and
the final contract values.

(3) In all cases in which the authorities listedSohedule 2
wish to adopt the restricted procedure in ordercaory out their
procurement under this regulation, the prior conhséthe Director of
Contracts shall be required.

(4) Without prejudice to sub-regulation (1)(d) direontracts
valued in excess of six thousand euro (€6,000) nmagxceptional
cases, be placed by any contracting authority diste Schedule 2
after such an authority obtains the prior writtgpp@val of the
Minister who may delegate his authority in writitggthe Permanent
Secretary or any other senior official in his Minys

(5) The financial limits referred to in this regutat may be
varied by order of the Minister published by rediaias.

(6) Contracting authorities operating in terms oferabling
law shall follow the procedures stipulated in tleav in the award of
direct contracts.

21. (1) Where the estimated value of the public contract
exceeds twelve thousand euro (€12,000) and isdssy@n authority
listed in Schedule 1, any tenderer or candidateeored shall have a
right to make a complaint to the Review Board itadance with
this regulation.

(2) (a) The contracting authority shall be obligedssue a
notice and affix an advertisement, in a prominetdc@ at its
premises, indicating the awarded public contrda,financial aspect
of the award and the name of the successful tendéne contracting
authority shall, by electronic means or by faxpmh the tenderer or
candidate concerned of the publication of the awale contracting
authority shall be precluded from concluding thatcact during the
period allowed for the submission of appeals.

(b) The award process shall be completely suspeiided
an appeal is eventually submitted.

(3) Any tenderer or candidate concerned who is aggd by



the award indicated by the contract authority mesthin five
working days from the publication of the noticelefia letter of
objection, together with a deposit, with the codtireg authority,
clearly setting forth any reason for his complaiflte deposit to be
paid in respect of tenders valued at less tharyfeten thousand
euro (€47,000) shall be four hundred euro (€400hilevthose
between forty-seven thousand euro (€47,000) andhomered and
twenty thousand euro (€120,000) shall be 0.5% @fktstimated value
of the tender, with a minimum deposit of four hwedireuro (€400).
The letter by the complaining tenderer shall béxatf on the notice
board of the contracting authority and shall beugid to the attention
of the recommended tenderer.

(4) After the expiry of the period allowed for thabsnission
of a complaint, the contracting authority shalligdet the letter of
complaint, the deposit receipt and all documerittirey to the public
contract in question to the Review Board who slkedhmine the
matter in a fair and equitable manner. In its daf#ition the Review
Board shall have the authority to obtain, in anynmex it deems
appropriate, any other information not already paied by the
contracting authority. The Review Board shall detiee the
complaint by upholding or rejecting it. The writtelecision of the
Review Board shall be affixed on the notice bodrthe contracting
authority and copies thereof shall be forwardedh® Director of
Contracts and all the parties involved.

(5) The tenderer or candidate concerned who is abs$feed
with the decision granted by the Review Board mefgmrthe matter
to the Court of Appeal (Inferior Jurisdiction) iartns of article 41(6)
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of the Code of Organization and Civil Procedurehwita period of Cap. 12.

sixty days. Such recourse however may not delayHéad of the
contracting authority from implementing the Revie&oard’s
decision.

(6) Tender documents issued in terms of this Pal giclude
a clause informing tenderers that the award ofctiv@ract is subject
to the right of recourse as provided for in thigukation, a copy of
which should be reproduced in the documents.

(7) The Minister shall have the authority by orderextend
the provisions of this regulation in order thataexse as provided in
this regulation be made available also by authesitiisted in
Schedule 3 and to prescribe the procedure by wduch recourse is
to be granted.
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PART IlI

Rules governing public contracts whose value exseed
one hundred and twenty thousand euro (€120,000)
but does not exceed the thresholds

Applicability. 22. (1) In addition to this Part, Part I, Part IV and
regulations 40 to 42 also apply to public contraetkere the
estimated value exceeds one hundred and twentysa&moueuro
(€120,000) but does not exceed the thresholds:

Provided that contract notices shall be publishaty an the
Gazette and in such form as stipulated by the Dorec

(2) Except where the Minister otherwise directs ppraves,
the procedure for the award of a public contradtllshe that as
stipulated in Parts | and IV. The Minister may dglte his authority
in writing to the Permanent Secretary or to anyeo#enior official in

his Ministry.
Award 23. All public contracts, the estimated value of whetceeds
procedure. one hundred and twenty thousand euro (€120,000)does not

exceed the thresholds, shall be subject to thelaegy and other
functions of the Department and Director of Contisac

Provided that public contracts required by a carting
authority listed in Schedule 2 shall be issued, iatstered and
determined by the Department of Contracts, whichte purposes of
these regulations shall act on behalf of the catitrg authority:

Provided further that public contracts required Hyose
contracting authorities listed in Schedule 3 shbhk issued,
administered and determined by the contracting aaittes therein
listed subject to the provisions set out in thesgutations including
but not limited to the right of appeal.

PART IV

Rules common to public contracts whose value exxeed
one hundred and twenty thousand euro (€120,000)

Applicability. 24. This Part shall apply to all public contracts wheséue is
in excess of one hundred and twenty thousand €1r20(000).

Award 25. (1) Subject to the other provisions of these reguat,

procedures.

procurement of services, supplies and works stethade by public
contract after a call for tenders in accordancé wiese regulations.

(2) Subject to the other provisions of these regumhet in
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awarding a public contract, a contracting authoshall apply the
open or restricted procedures as defined in thegpalations.

(3) In the specific circumstances expressly provided in
regulation 48, contracting authorities may awarceirthpublic
contracts by means of the competitive dialogue.

(4) In the specific cases and circumstances refen@d
expressly in regulations 59, 60, 66, 67, 72 andth#8 contracting
authorities may apply a negotiated procedure, with without
publication of the contract notice.

(5) In all cases in which the authorities listedSaohedule 2
wish to adopt the restricted or negotiated procedurorder to carry
out their procurement, the prior consent of theebior shall be
required.

(6) In all cases in which the authorities listedSohedule 3
and Schedule 5 wish to adopt the restricted or tietgol procedure in
order to carry out their procurement, prior apptdu@m the Minister
responsible for that authority, or from a senidioidl in that Ministry
duly delegated in writing by his Minister to grasich approval, shall
be required.

(7) In restricted and negotiated procedures withad for
competition the contracting authorities shall, ome tbasis of
information given relating to the candidate’s p@&aqosition as well
as of the information and formalities necessarytfm purposes of
regulation 50, select the candidates whom theyiniiite to submit a
tender or to negotiate.

26. (1) Contracting authorities may conclude framewafkmework
agreements. agreements.

(2) For the purpose of concluding framework agreemsien
contracting authorities shall follow the rules abpedure referred to
herein for all phases up to the award of contrdzised on the
framework agreement:

(a) the parties to the framework agreement shall be
chosen by applying the award criteria in accordamgth
regulation 28;

(b) contracts based on a framework agreement skall b
awarded in accordance with the procedures laid dmwsub-
regulations (3) and (4). Such procedures shalld@@ied only
between the contracting authorities and the econaperators
originally party to the framework agreement;
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(¢) when awarding contracts based on a framework
agreement, the parties may under no circumstancake m
substantial amendments to the terms laid down iat th
framework agreement, in particular in the caserreteto in
sub-regulation (3);

(d) the term of a framework agreement may not exceed
four years, save in exceptional cases duly justifie particular
by the subject of the framework agreement;

(e) contracting authorities may not use framework
agreements improperly or in such a way as to prevestrict or
distort competition.

(3) Where a framework agreement is concluded wisingle
economic operator, contracts based on that agrdemsiesl be
awarded within the limits of the terms laid downtire framework
agreement. For the award of those contracts, odiigpauthorities
may consult in writing the operator party to theanflework
agreement, requesting it to supplement its tenslereaessary.

(4) (a) Where a framework agreement is concluded with
several economic operators, the latter must beeastlthree in
number, insofar as there is a sufficient numbeza@inomic operators
to satisfy the selection criteria and, or of admbigstenders which
meet the award criteria.

(b) Contracts based on framework agreements condluith
several economic operators may be awarded:

(i)  either by application of the terms laid downthe
framework agreement without reopening competitmmn;

(i)  where not all the terms are laid down in the
framework agreement, when the parties are agannmpetition
on the basis of the same and, if necessary, maozeigaly
formulated terms, and, where appropriate, othensereferred
to in the specifications of the framework agreemeimnt
accordance with the procedure contained in paragf@p

(c) () For every contract to be awarded, contracting
authorities shall consult in writing the econompecators capable of
performing the contract.

(i)  Contracting authorities shall fix a time limithich is
sufficiently long to allow tenders for each specifiontract to be
submitted, taking into account factors such asctiraplexity of the
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subject-matter of the contract and the time neede@nd in tenders.

(i) Tenders shall be submitted in writing, and ithe
content shall remain confidential until the stigeth time-limit for
reply has expired.

(iv) Contracting authorities shall award each cocttta
the tenderer who has submitted the best tendeherbasis of the
award criteria set out in the specifications of tframework
agreement.

27. (1) Contracting authorities may use dynamic puraigSiynamic

purchasing
systems. systems.

(2) (@ In order to set up a dynamic purchasing syste
contracting authorities shall follow the rules bétopen procedure in
all its phases up to the award of contracts todeleided under this
system. All tenderers satisfying the selectioneci@ and having
submitted an indicative tender which complies with specification
and any possible additional documents shall be tednito the
system. Indicative tenders may be improved at ang provided that
they continue to comply with the specification.

(b) With a view to setting up the system and to the
award of contracts under that system, contractutbaities shall use
solely electronic means in accordance with regoifad5.

(3) For the purposes of setting up the dynamic pasitiy
system, contracting authorities shall:

(a) publish a contract notice making it clear that a
dynamic purchasing system is involved;

(b) indicate in the specification, amongst otherterat
the nature of the purchases envisaged under thensyas well
as all the necessary information concerning thechmasing
system, the electronic equipment used and the ieahn
connection arrangements and specifications;

(c) offer by electronic means, on publication of the
notice and up to the expiry of the system, unretgd, direct
dynamic purchasing systems and full access topheifscation
and to any additional documents and shall indigatee notice
the internet address at which such documents maphsulted.

(4) Contracting authorities shall give any economperator,
throughout the entire period of the dynamic puraig@system, the
possibility of submitting an indicative tender amftbeing admitted to
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the system under the conditions referred to inrgagadation (2).

They shall complete evaluation within a maximumfifteen
days from the date of submission of the indicatemeder. However,
they may extend the evaluation period provided titatnvitation to
tender is issued in the meantime. The contractinthaity shall
inform the tenderer referred to herein at the eatlipossible
opportunity of its admittance to the dynamic pusihg system or of
the rejection of its indicative tender.

(5) Each specific contract must be subject to antation to
tender. Before issuing the invitation to tendemntcacting authorities
shall publish a simplified contract notice invitingll interested
economic operators to submit an indicative tenidesiccordance with
sub-regulation (4), within a time-limit that may tnbe less than
fiteen days from the date on which the simplifieotice was sent.
Contracting authorities may not proceed with temdgruntil they
have completed evaluation of all the indicativedins received by
that deadline.

(6) Contracting authorities shall invite all tendsr@admitted
to the system to submit a tender for each specifictract to be
awarded under the system. To that end they shiadl §ene-limit for
the submission of tenders. They shall award thetraoh to the
tenderer which submitted the best tender on thés lmdsthe award
criteria set out in the contract notice for theabishment of the
dynamic purchasing system. Those criteria may,pifrapriate, be
formulated more precisely in the invitation refette herein.

(7) A dynamic purchasing system may not last for entbran
four years, except in duly justified exceptionakes Contracting
authorities may not resort to this system to prevesstrict or distort
competition. No charges may be billed to the irdteed economic
operators or to parties to the system.

Award criteria. 28. (1) Contracts shall be awarded on the basis of the
criteria laid down in this regulation and regulati@9, taking into
account regulation 47, after the suitability of #@nomic operators
not excluded under regulations 50 and 52(4) anth&S)been checked
by contracting authorities in accordance with theeda of economic
and financial standing, of professional and techinimowledge or
ability referred to in regulations 36, 51, 52 an8 &nd, where
appropriate, with the non-discriminatory rules amideria referred to
in sub-regulation (3).

(2) Contracting authorities may require candidatesd a
tenderers to meet minimum capacity levels in acaocd with
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regulations 51 and 52. The extent of the infornratieferred to in
regulations 51 and 52 and the minimum levels dlitghiequired for a
specific contract must be related and proportiortatéhe subject-
matter of the contract. The minimum levels shallékerred to in the
contract notice.

(3) Contracting authorities shall determine the al@rpublic
contracts on the following criteria:

(a) the most economically advantageous offer; or

(b) the lowest price offered compliant with the tend
specifications.

(4) Where the award is made to the most economically
advantageous offer, various criteria relating te subject matter of
the contract, including but not limited to, pricdelivery date,
delivery period or period of completion, running sty cost-
effectiveness, quality, aesthetic and functionalarabteristics,
technical merit, profitability, after-sales servicand technical
assistance shall be taken into consideration.

(5) Where the contract is to be awarded on the bafsthe
most economically advantageous offer, the contgctauthority
shall, in the contract documents or, in the casea afompetitive
dialogue, in the descriptive document, indicate thk criteria it
intends to apply in the determination of the awandlicating the
relative weighting which can be expressed by progdor a range
with an appropriate maximum spread:

Provided that where, in the opinion of the coniragtwuthority,
weighting is not possible for demonstrable reasdms, contracting
authority shall indicate in the contract noticecontract documents
or, in the case of a competitive dialogue, in tesatiptive document,
the criteria in descending order of importance.

29. (1) A contracting authority shall be entitled to @&j special
tenders which appear to be abnormally low in refatio the activity foaime o ries

to be carried out: governing
award criteria.

Provided that the contracting authority shall, befat may
reject those tenders, request in writing detailstlod constituent
elements of the tender which it considers relevard shall verify
those constituent elements by consulting the terdaking account
of the explanations received.

(2) The contracting authority may take into considien the
tenderer’'s explanations relating to the economics tbe
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Use of
electronic
auctions.

manufacturing process, or to the technical solstiproposed, or to
the exceptionally favourable conditions available it, to the

originality of the tenderer’s proposal, compliavegh the provisions
relating to employment protection and working caiodis in force at
the place where the work, service or supply isdgbrformed, and
the possibility of the tenderer obtaining state aid

Provided that where a contracting authority essdigls that a
tender is abnormally low because the tenderer btared state aid,
the tender can be rejected on that ground aloneaitdr consultation
with the tenderer where the latter is unable toverowithin a
sufficient time limit fixed by the contracting awttity, that the aid in
question was granted legally. Contracting authesighall inform the
Commission and the Director when they reject a ¢end these
circumstances.

(3) If the documents relating to a public contractvide for
its award at the lowest price tendered, the cotitrgauthority shall
communicate to the Director any reasons for thecten of tenders
which it considers to be too low.

(4) Tenders shall be submitted in writing. Howevesten
authorised by the contracting authority, tendery tma submitted by
any means provided that -

(a) each tender contains all the information neagssa
for its evaluation;

(b) the confidentiality of tenders is maintained gieig
their evaluation;

(c) where necessary, for reasons of legal proofhsuc
tenders are confirmed as soon as possible in \gritn by
dispatch of a certified copy;

(d) tenders are opened after the time limit for rthei
submission has expired.

30. (1) Contracting authorities may use electronic aundi

(2) (a) In open, restricted or negotiated procedumethe
case referred to in regulation 39(1), the contractuthorities may
decide that the award of a public contract shallpbeceded by an
electronic auction when the contract specificatioas be established
with precision.

(b) In the same circumstances, an electronic auction
may be held on the reopening of competition amdmyparties to a



framework agreement as provided for in regulatiég2Xb) and on
the opening for competition of contracts to be aledr under the
dynamic purchasing system referred to in regulaZon

(c) The electronic auction shall be based:

(i) either solely on prices when the contract is aled
to the lowest price, or

(i)  on prices and, or on the new values of theuszd of
the tenders indicated in the specification when dbetract is
awarded to the most economically advantageous tende

(3) Contracting authorities which decide to holded@ctronic
auction shall state that fact in the contract reotithe specifications
shall includejnter alia, the following details:

(a) the features, the values for which will be thejsct
of electronic auction, provided that such featurase
quantifiable and can be expressed in figures argrgages;

(b) any limits on the values which may be submite,
they result from the specifications relating to thbject of the
contract;

(c) the information which will be made available to

tenderers in the course of the electronic auctind, avhere
appropriate, when it will be made available to them

(d) the relevant information concerning the eleciton
auction process;

(e) the conditions under which the tenderers wilabke
to bid and, in particular, the minimum differencgbich will,
where appropriate, be required when bidding;

(f)  the relevant information concerning the electcon
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equipment used and the arrangements and technical

specifications for connection.

(4) Before proceeding with an electronic auctionptcacting
authorities shall make a full initial evaluation ¢fe tenders in
accordance with any award criterion set and withwkeighting fixed
for them. All tenderers who have submitted admissibnders shall
be invited simultaneously by electronic means thnsit new prices
and, or new values; the invitation shall contail edlevant
information concerning individual connection to thedectronic
equipment being used and shall state the dateisuwedaof the start of
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the electronic auction. The electronic auction nake place in a
number of successive phases. The electronic auatiay not start
sooner than two working days after the date on Wwimeitations are
sent out.

(5) When the contract is to be awarded on the lgise most
economically advantageous tender, the invitationallshbe
accompanied by the outcome of a full evaluationtled relevant
tenderer, carried out in accordance with a weighéstablished by a
range with an appropriate maximum spread. Suchation shall also
state the mathematical formula to be used in thetednic auction to
determine automatic re-rankings on the basis oh#wve prices and, or
new values submitted. That formula shall incorperidite weighting
of all the criteria fixed to determine the most meocmically
advantageous tender, as indicated in the contratitenor in the
specifications; for that purpose, any ranges shiatiwever, be
reduced beforehand to a specified value. Where antsi are
authorised, a separate formula shall be provideédch variant.

(6) Throughout each phase of an electronic auctibe t
contracting authorities shall instantaneously comicate to all
tenderers at least sufficient information to enatblem to ascertain
their relative rankings at any moment. They may alsmmunicate
other information concerning other prices or valuashmitted,
provided that that is stated in the specificatidrf®ey may also at any
time announce the number of participants in thaisphof the auction.
In no case, however, may they disclose the idestibf the tenderers
during any phase of an electronic auction.

(7) Contracting authorities shall close an electaiction in
one or more of the following manners:

(a) inthe invitation to take part in the auctioeyrshall
indicate the date and time fixed in advance;

(b) when they receive no more new prices or newe&lu
which meet the requirements concerning minimumedéhces.
In that event, the contracting authorities shaltestin the
invitation to take part in the auction the time wlhithey will
allow to elapse after receiving the last submisdiefore they
close the electronic auction;

(c) when the number of phases in the auction, fixed
the invitation to take part in the auction, hasrbeempleted.

When the contracting authorities have decided tseclan
electronic auction in accordance with paragraph fmssibly in
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combination with the arrangements laid down in geaph (b), the
invitation to take part in the auction shall indedhe timetable for
each phase of the auction.

(8) After closing an electronic auction, contractemgthorities
shall award the contract in accordance with reguta28 on the basis
of the results of the electronic auction. Contragtauthorities may
not have improper recourse to electronic auctiomsmay they use
them in such a way as to prevent, restrict or distompetition or to
change the subject-matter of the contract, as pudbutender in the
published contract notice and defined in the sjpeadibn.

31. (1) Inthe contract documents, the contracting atfijiosub-contracting
may ask the tenderer to indicate in his tendersiraye of the contrac};? condtions
which he intends to sub-contract to third partieg any proposecperformance.
sub-contractors. Such indication shall be withotgjydice to the
tenderer’s liability.

(2) In the contract documents, contracting authesitinay lay
down special conditions relating to the performantea contract,
provided that these are compatible with Communéw land are
indicated in the contract notice or in the speaifiens. The
conditions governing the performance of a contnaay, in particular,
concern social and environmental considerations.

32. (1) Groups of economic operators may submit tendersand group
or put themselves forward as candidates. Thesepgrehall not be"deing
required by contracting authorities to assume &ifipdegal form;
however, the group selected may be required toodwizen it has
been awarded the contract, to the extent thatctramge is necessary
for the satisfactory performance of the contract.

(2) In the case of public service and public works @ublic
supply contracts covering in addition services aod,siting and
installation operations, legal persons may be reguio indicate, in
the tender or in a request for participation, tlanes and relevant
professional qualifications of the staff to be msgible for the
performance of the public contract in question.

33. Where, in accordance with a call for tenders, aferofeparate
consists of separate packages, the procedure @t Bart Xl shall Packages.
be followed.

34. (1) There shall be established a Public Contraetgw Board.
Review Board to be known as the Review Board wisbhll be
regulated in terms of Part XIV.

(2) It shall be the function of the Board to head aetermine
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complaints submitted by any person having or haviad an interest
in obtaining a particular public supply, publicwee or public works
contract and who has been or risks being harmedrbyalleged
infringement by any authority listed in Schedularid whose value
exceeds twelve thousand euro (€12,000), in accoedamth the
procedures laid down in these regulations.

(3) Every contracting authority listed in Scheduleshall
indicate in its tender documents that the awardhef contract is
subject to the review procedure as set forth ise¢hegulations. The
document shall include a copy of Parts XII or Xtk the case may
be, for the guidance of tenderers.

(4) Without prejudice to regulation 17(2), it shhKewise be
the function of the Board to hear and determinemamts submitted
by any person having or having had an interesttaiaing a public
service concession contract when recourse to thardas so
specified in the call for tender.

Statistical and 35. (1) Contracting authorities listed in Schedule 3lls Hy

otherreports. ot later than June of each year, send to the Mirez report in
relation to each public contract awarded by it dgrthe previous
calendar year as well as the number and total vafueontracts
awarded pursuant to the derogations to the Worddl@rOrganisation
Agreement on Government Procurement. This repaatl shclude,
apart from the details contained in regulation 34(4

(@) the value, estimated if necessary, of the
consideration payable under the contract;

(b)  whether the open, negotiated or restricted o
was used;

(c) if the restricted procedure was used, pursuant t
which procedures was it used;

(d) the principal category of service, supply or Wwtwo
be carried out; and

(e) the nationality of the person to whom the caottra
was awarded.

(2) A contracting authority shall send to the Digch report
containing such information as the Director maynfrime to time
require in respect of any particular public contriaespective of its
value.

Official lists. 36. (1) Economic operators registered in the officiatdiof
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their country may, for each contract, submit to tt@ntracting

authority a certificate of registration issued blye t competent
authority. This certificate shall state the refe®mwhich enabled them
to be registered in the list and the classificagoren in this list.

(2) Certified registration in official lists of ecomic operators
by the competent bodies in EU Member States shaibktitute a
presumption of suitability corresponding to the erndking’s
classification.

(3) Information which can be deduced from registnatin
official lists may not be questioned. However, witgard to the
payment of social security contributions, an addiél certificate may
be required of any registered undertaking wheneverontract is
offered.

(4) The contracting authorities shall apply the abov
provisions only in favour of economic operatorsabtished in the
Member State holding the official list.

(5) When economic operators from other Member States
being registered in a local official list, no proof statement can be
required in addition to those required of natiomadlertakings.

PART V

Rules governing public contracts whose estimatdaeva
equals or exceeds the threshold

37. (1) Public contracts whose estimated value is etalpplicability.
the threshold or is in excess thereof shall be gwa by Part |, Part
IV and this Part and shall be awarded using thenqpecedure, the
restricted procedure or, in the exceptional casesesken in
regulations 59, 60, 66, 67, 72 and 73, the negatiptocedure:

Provided that public contracts required by thosetmrawting
authorities listed in Schedule 2 shall be issuethmiaistered and
determined by the Department of Contracts, whictttfe purposes of
these regulations shall act on their behalf; andlipucontracts
required by those contracting authorities listeéahedule 3 shall be
issued, administered and determined by the com&uthorities
therein listed subject to the provisions set ouhese regulations.

(2) This Part shall also apply to public contracismeded by
contracting authorities in the field of defencebjsat to Article 296
of the E.C. Treaty.
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Number of
tenders.

Negotiated
procedures.

38. (1) (a) In restricted procedures, negotiated prooesiu
with publication of a contract notice and in thengeetitive dialogue
procedure, contracting authorities may limit thentwer of suitable
candidates they will invite to tender, to negotiateto conduct a
dialogue with, provided a sufficient number of abie candidates is
available. The contracting authorities shall intkcan the contract
notice the objective and non-discriminatory criieor rules they
intend to apply, the minimum number of candidatesytintend to
invite and, where appropriate, the maximum number.

(b) In the restricted procedure the minimum shall be
five. In the negotiated procedure with publicatafra contract notice
and the competitive dialogue procedure the mininsimall be three.

In any event the number of candidates invited sbalkufficient to
ensure genuine competition.

(c) The contracting authorities shall invite a numbg
candidates at least equal to the minimum numberirsetdvance.
Where the number of candidates meeting the sefectiteria and the
minimum levels of ability is below the minimum nuertb the
contracting authority may continue the procedure ifyiting the
candidates having the required capabilities. In ¢batext of this
same procedure, the contracting authority may nctude other
economic operators who did not request to partieipar candidates
who do not have the required capabilities.

(2) Where the contracting authorities exercise th&oo of
reducing the number of solutions to be discussedf éenders to be
negotiated, as provided for in regulation 48(4)(499 66(4) and
72(4), they shall do so by applying the award catestated in the
contract notice, in the specifications or in theaetive document.
In the final stage, the number arrived at shall endéar genuine
competition insofar as there are enough solutioms soitable
candidates.

39. (1) Contracting authorities may award a public cacitr
by negotiated procedure, after prior publicationaof EU contract
notice in the cases mentioned in regulations 5Rr&672.

(2) Contracting authorities may award a public cactrby
negotiated procedure, without prior publication asf EU contract
notice in the cases mentioned in regulations 6Qré¥73.

(3) The authorities listed in Schedule 2 shall reguihe
consent of the Director if they wish to adopt thegatiated or
restricted procedures in order to carry out theocprement under
this regulation.
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(4) The authorities listed in Schedule 3 and Sche&uwvhich
wish to adopt the restricted or negotiated proceslum order to carry
out their procurement under this regulation, shatjuire the prior
consent from the Minister responsible for that autly, or from an
official in that Ministry duly delegated in writinigy his Minister.

(5) (a) In all instances where the negotiated procedan
accordance with this regulation is to be adoptkd, matter may be
referred by the Director of Contracts or the coctiry authority to
the Minister who shall appoint aad hoc committee with the
responsibility of conducting the negotiated proagegun accordance
with this regulation, on behalf of the contractengthority.

(b) Thead hoc committee shall be composed of such
number of persons as the Minister may deem ap@tgpafter having
due regard to the complexity of the particular cacit

(c) The ad hoc committee shall ensure that the
provisions of this regulation are duly observed] ahall identify the
tenderer who submitted the most economic advantegemder.

(d) The ad hoc committee shall operate under the
supervision of the Director of Contracts.

40. When fixing the time-limits for the receipt of tegrd and Time limits for
requests to participate, contracting authoritieallstake account irﬁggﬁ'g;tgfto
particular of the complexity of the contract ané time required forparticipate and

. . - .. .. for receipt of
drawing up tenders, without prejudice to the minimtme limits settenders.

out in regulation 41.

41. (1) In the case of open procedures, the minimum timenum time
limit for the receipt of tenders shall be fifty-tva@ys from the date ofi™:
which the contract notice was sent.

(2) In the case of restricted procedures, negotiptededures
with publication of a contract notice referred toregulation 39(1)
and the competitive dialogue:

(@) the minimum time-limit for receipt of requests t
participate shall be thirty-seven days from theedat which the
contract notice is sent;

(b) in the case of restricted procedures, the mimmu
time-limit for the receipt of tenders shall be fodays from the
date on which the invitation is sent.

(3) (@) When contracting authorities have publishgdiar
information notice, the minimum time-limit for threceipt of tenders
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under sub-regulations (1) and (2)(b) may, as a génele, be
shortened to thirty-six days, but under no circuaneses to less than
twenty-two days.

(b)  The time limit shall run from the date on whittte
contract notice was sent in open procedures, amu the date on
which the invitation to tender was sent in reseicprocedures.

(c) The shortened time-limit as contained hereinlisha
be permitted provided that the prior informatiortio® has included
all the information required for the contract netitn Annex | A in
Schedule 10, insofar as that information is avééladi the time the
notice is published and that the prior informatimtice was sent for
publication between fifty-two days and twelve manbefore the date
on which the contract notice was sent.

(4) Where notices are drawn up and transmitted bgtednic
means in accordance with the format and procedorgsansmission
indicated in point 3 of Annex Il in Schedule 10g time-limits for the
receipt of tenders referred to in sub-regulatiobsgnd (3) in open
procedures, and the time limit for the receipt bé trequest to
participate referred to in sub-regulation (2)(a), restricted and
negotiated procedures and the competitive dialogomy be
shortened by seven days.

(5) The time-limits for receipt of tenders referredin sub-
regulations (1) and (2)(b) may be reduced by fiagsdwhere the
contracting authority offers unrestricted and fdltect access by
electronic means to the contract documents andsapplementary
documents from the date of publication of the retic accordance
with Schedule 10, Annex Il, specifying the texttbé notice and the
internet address at which the documentation is ssibke. This
reduction may be added to that referred to in fghHation (4).

(6) If for whatever reason, the specifications anue t
supporting documentation or additional informatioajthough
requested in good time, are not supplied withintthmee-limits set in
sub-regulation (8) and in regulation 44, or wheneders can be made
only after a visit to the site or after on-the-spospection of
documents supporting the contract documents, the-limits for the
receipt of tenders shall be extended so that alhemic operators
concerned may be aware of all the information ndeeproduce
tenders.

(7) In the case of restricted procedures and negaotia
procedures with publication of a contract noticdemneed to in
regulation 39(1), where urgency renders impracteéte time-limits
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laid down in this regulation, contracting auth@gtimay fix:

(a) atime-limit for the receipt of requests to papate
which may not be less than fifteen days from thie a@a which
the contract notice was sent, or less than ten dahe notice
was sent by electronic means, in accordance wétidhmat and
procedures for transmission indicated in point Aohex Il of
Schedule 10; and

(b) in the case of restricted procedures, a timetlor
the receipt of tenders which shall be not less teardays from
the date of invitation to tender.

(8) In open procedures, when contracting authoritiesnot
offer unrestricted and full direct access by elawit means in
accordance with sub-regulation (5) to the spedioces and
supporting documentation, the specifications angpkmentary
documents shall be sent to economic operators byctmtracting
authority within six days from the date of recegftthe request to
participate, provided that the request was madgoiwd time before
the deadline for submission of tenders:

Provided that all documents shall, at the option eafch
economic operator, either be collected by the esvpnperators
from the place indicated in the contract noticesloall be dispatched
to them provided that they would have prior to disph made good
the costs of such dispatch.

(9) Insofar as it has been requested in good tirdditianal
information relating to the contract documents kbal supplied by
the contracting authorities or competent departseat later than six
days before the final date fixed for the receiptesfders.

42. Where a contracting authority intends to award &lipuTime limit for a
works concession contract, the provisions of retijpa71 shall Public works

app|y_ contract.

43. The calculation of the time limits under this Psinll be Appiication of
made in accordance with Council Regulation (EECraam) No ggggg‘tion

1182/71 of 3 June 1971 determining the rules apple to periods1182/71.
dates and time limits.

44.(1) (&) In restricted procedures, competitive djal® invitation and
procedures and negotiated procedures with pubdicadf a contract™maton-
notice within the meaning of regulation 39(1), gawting authorities
shall simultaneously and in writing invite the sl candidates to
submit their tenders or to negotiate or, in theecaka competitive
dialogue, to take part in the dialogue.
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(b) The invitation to the candidates shall include:

(i) either a copy of the specifications or of the
descriptive document and any supporting documents,

(i) areference to accessing the specifications and
the other documents indicated in sub-paragraphmMiagn
they are made directly available by electronic nsean
accordance with regulation 41(5).

(c) Where an entity other than the contracting attyro
responsible for the award procedure has the spatidns, the
descriptive document and, or any supporting docusyeithe
invitation shall state the address from which thggecifications, that
descriptive document and those documents may heested and, if
appropriate, the deadline for requesting such decus) and the sum
payable for obtaining them and any payment proaiumhe
competent department shall send that documenttditine economic
operator without delay upon receipt of a request.

(d) The additional information on the specificatiptie
descriptive document or the supporting documengd! ¢fe sent by
the contracting authority or the competent depantnmst less than
six days before the deadline fixed for the receipienders, provided
that it is requested in good time. In the eventafestricted or an
accelerated procedure, that period shall be foys.da

(e) In addition, the invitation to submit a tendés,
participate in the dialogue or to negotiate musttam at least:

()  areference to the contract notice published;

(i) the deadline for the receipt of the tenderse th
address to which the tenders must be sent andcatigahge or
languages in which the tenders must be drawn up;

(i) in the case of competitive dialogue, the datel the
address set for the start of consultation and #mguage or
languages used;

(iv) a reference to any other adjoining documentbeo
submitted, either in support of verifiable declavas by the
tenderer in accordance with regulation 28(1) and 4&d
regulation 38 or to supplement the information mnefé to in
that regulation, and under the conditions laid down
regulations 51 and 52;

(v) the relative weighting of criteria for the awaotlthe



contract or, where appropriate, the descending roroe
importance for such criteria, if they are not giverthe contract
notice, the specifications or the descriptive doenm

Provided that, in the case of contracts awardedcitordance
with the provisions of regulation 48, the infornuatireferred to in
paragraph (e)(ii) shall not appear in the invitatio participate in the
dialogue but it shall appear in the invitation tdmit a tender.

(2) (a) Contracting authorities shall as soon as iptess
inform candidates and tenderers of decisions re&hcbacerning the
conclusion of a framework agreement, the award aitracts or
admittance to a dynamic purchasing system, andl dbalo in writing
if requested by candidates or tenderers.

(b) Contracting authorities shall inform candidase=l
tenderers of the grounds for any decision not tchale a framework
agreement or award a contract for which there heenbcall for
competition, or of their decision to recommence frecedure or
implement a dynamic purchasing system, and shadlodio writing if
requested by candidates or tenderers.

(c) In all cases mentioned in paragraphs (a) andtiie)
contracting authorities shall inform the Directof the matters
referred to therein.

(3) The contracting authority shall, within fifteelays of the
date on which the request is received by a pamgemed, inform:

(a) any unsuccessful candidate, of the reasons
rejection of its application;

(b) any unsuccessful tenderer, of the reasons fer
rejection of his tender, including, for the casefermred to in
regulations 46(3) and (4), the reasons for its sleai of non-
equivalence or its decision that the works, sugptie services
do not meet the performance or functional requirgme
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for

th

(c) any tenderer who has submitted an admissible

tender, of the characteristics and relative adgmgaof the
tender selected as well as the name of the suctésatierer or
the parties to the framework agreement:

Provided that contracting authorities may decidewithhold
certain information on the contract award, referred in this
regulation, where release of such information wointpbede law
enforcement or otherwise be contrary to the puiblierest or would
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Communication

prejudice the legitimate commercial interests ajremmic operators,
public or private, or might prejudice fair competit between them.

(4) For every contract, framework agreement and \ever
establishment of a dynamic purchasing system, tbetracting
authority shall take appropriate steps to docuntbat progress of
award procedures and shall draw up a written repdvich shall
include at least the following and shall be forweddo the Director,
and to the Commission if the Commission so requests

(a) the name and address of the contracting aughorit
the subject-matter and value of the contract, fraork
agreement or dynamic purchasing system;

(b) the names of the successful candidates or tergler
and the reasons for their selection;

(c) the names of the candidates or tenderers rejecte
the reasons for their rejection;

(d) the reason for rejection of tenders found to be
abnormally low;

(e) the name of the successful tenderer and themsas
why his tender was selected and, if known, any esladrthe
contract or the framework agreement which the ssfoé
tenderer may intend to subcontract to third parties

(f) if the contracting authority has used negotiated
procedures, the circumstances which justify the okeuch
procedures;

(g) as far as the competitive dialogue is concertiegl,
circumstances as laid down in regulation 48 justdythe use of
this procedure;

(h) if necessary, the reasons why the contracting
authority has decided not to award a contract amé&work
agreement or to establish a dynamic purchasingsyst

45. (1) All communication and information exchange may
be by post, by fax, by electronic means in accardawith sub-
regulations (4) and (5), by telephone in the caseb circumstances
referred to in sub-regulation (6), or by a comhimraif those means,
according to the choice of the contracting autlyorit

(2) The means of communication chosen must be gkyera
available and thus not restrict economic operatacess to the
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tendering procedure.

(3) Communication and the exchange and storage of
information shall be carried out in such a way a®mnsure that the
integrity of data and the confidentiality of tensleand requests to
participate are preserved, and that the contractingorities examine
the content of tenders and requests to participalg after the time
limit set for submitting them has expired.

(4) The tools to be used for communicating by etsutr
means, as well as their technical characteristngist be non-
discriminatory, generally available and interopésalwith the
information and communication technology produotgéneral use.

(5) The following rules are applicable to deviceg fihe
electronic transmission and receipt of tenders tandevices for the
electronic receipt of requests to participate:

(a) information regarding the specifications necgssa
for the electronic submission of tenders and reguds
participate, including encryption shall be avai@abd interested
parties. Moreover, the devices for the electroreceipt of
tenders and requests to participate shall confoomthe
requirements of Schedule 11;

(b) contracting authorities may, in compliance with
Article 5 of Directive 1999/93/EC, require that ei®nic
tenders be accompanied by an advanced electramatsire in
conformity with paragraph 1 thereof;

(c) contracting authorities may introduce or maintai
voluntary accreditation schemes aiming at enhareeels of
certification service provision for such devices;

(d) tenderers or candidates shall undertake to dybmi
before expiry of the time limit laid down for subssion of
tenders or requests to participate, the documemidificates
and declarations referred to in regulations 50 ® &nd
regulation 36 if they do not exist in electronicrfat.

(6) The following rules shall apply to the transnoss of
requests to participate:

(a) requests to participate in procedures for thardwf
public contracts may be made in writing or by télepe;

(b) where requests to participate are made by teleph
a written confirmation must be sent before expifythe time
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limit set for their receipt;

(c) contracting authorities may require that regsiést
participation made by fax must be confirmed by postby
electronic means, where this is necessary for thpgses of
legal proof. Any such requirement, together with thme limit
for sending confirmation by post or electronic mgamust be
stated by the contracting authority in the contraxice.

Technical 46.(1) (a) Contracting authorities shall set out techh

specifications.  ghacifications for public contracts and these shalincluded in the
contract documents. Whenever possible these tealhspecifications
should be defined so as to take into account aixktyscriteria for
people with disabilities or design for all users.

(b)  Technical specifications shall afford equal ascir
tenderers and not have the effect of creating wifip obstacles to
the opening of public procurement to competition.

(2) Without prejudice to the legally binding techalicules in
Malta, and insofar as these are compatible with @anity law, the
technical specifications shall be formulated:

(a) either by reference to technical specificatiass
defined in sub-regulation (7) and, in order of prehce, to
national standards transposing European Stand&ut®pean
Technical Approvals, common technical specificagion
international standards, other technical referersystems
established by the European standardisation boaliesvhen
these do not exist, to national standards, natideehnical
approvals or national technical specifications tietp to the
design, calculation and execution of the works asd of the
products. Each reference shall be accompanied twéhwords
"or equivalent”; or

(b) in terms of performance or functional requiretsen
The latter may include environmental charactersstitowever,
such parameters must be sufficiently precise tmwatienderers
to determine the subject-matter of the contract amdllow
contracting authorities to award the contract; or

(c) in terms of performance or functional requiretsen
as mentioned in paragraph (b), with reference texidijgations
mentioned in paragraph (a) as a means of presucoimgrmity
with such performance or functional requirements; o

(d) by referring to the specifications mentioned in
paragraph (a) for certain characteristics, anddbgrring to the



performance or functional requirements mentionegaragraph
(b) for other characteristics.

(3) Where a contracting authority makes use of thi&éoa of
referring to the specifications in sub-regulati@y4), it cannot reject
a tender on the grounds that the products andcesrvendered for do
not comply with the specifications to which it haferred, once the
tenderer proves in his tender to the satisfactibthe contracting
authority, by whatever appropriate means, thastiiaetions which he
proposes satisfy in an equivalent manner the reqents defined by
the technical specifications. An appropriate meamght be
constituted by a technical dossier of the manufactar a test report
from a recognised body.

(4) Where a contracting authority uses the optiath dewn in
sub-regulation (2) to prescribe in terms of perfante or functional
requirements, it may not reject a tender for worfspducts or
services which comply with a national standard gpmsing a
European Standard, with a European Technical aphravcommon
technical specification, an international standand a technical
reference system established by a European stasd@ot body, if
these specifications address the performance orctitural
requirements which it has laid down. In his tenther tenderer must
prove to the satisfaction of the contracting autijoand by any
appropriate means that the work, product or serinceompliance
with the standard meets the performance or funatioequirements
of the contracting authority. An appropriate meamsght be
constituted by a technical dossier of the manufactar a test report
from a recognised body.

(5) Where contracting authorities lay down environtaé
characteristics in terms of performance or funalaequirements as
referred to in sub-regulation (2)(b), they may use detailed
specifications, or if necessary, parts thereofjeftned by European,
national or multi-national eco-labels, or by anyhet eco-label,
provided that:

(a) those specifications are appropriate to defime t
characteristics of the supplies or services thatthe object of
the contract;

(b) the requirements for the label are drawn upton t
basis of scientific information;
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(c) the eco-labels are adopted using a procedure in

which all stakeholders, such as government bodi@ssumers,
manufacturers, distributors and environmental oiggions can
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participate; and
(d) they are accessible to all interested parties:

Provided that contracting authorities may indicabat the
products and services bearing the eco-labels asupred to comply
with the technical specifications laid down in ttantract documents;
however they must accept any other appropriate smefproof, such
as a technical dossier of the manufacturer or arggsort from a
recognised body.

(6) Unless such specifications are justified by théject-
matter of the contract, contracting authoritieslishat introduce into
the contractual clauses relating to a given contreechnical
specifications which mention products of a speatiigke or source or
of a particular process or to trade marks, patetyises, or of a
specific origin or production with the effect of viauring or
eliminating certain undertakings or certain produ@uch reference
shall be permitted on an exceptional basis, whersufficiently
precise and intelligible description of the subjpwtter of the
contract pursuant to sub-regulations (2) and (3joispossible. Such
reference shall be accompanied by the words "owatant".

(7) For the purposes of this regulation the follogviterms
mean:

"technical specifications", in the case of puliarks contracts
means the totality of the technical prescriptionsntained in
particular in the tender documents, defining thearabteristics
required of a work, material, product or supplyjethpermits a work,
a material, a product or a supply to be describealmanner such that
it fulfils the use for which it is intended by tleentracting authority.
These characteristics shall include levels of emnmmental
performance, design for all requirements (includaugessibility for
disabled persons) and conformity assessments,rp@fwe, safety or
dimensions, including procedures concerning quabtysurance,
terminology, symbols, testing and test methodskaging, marking
and labelling and production processes and methidusy shall also
include rules relating to design and costing, &, tinspection and
acceptances conditions for works and methods onnigqoes of
construction and all other technical conditions ethihe contracting
authority is in a position to prescribe, under gaheor specific
regulations, in relation to the finished works a@ondhe materials or
parts which they involve;

"technical specifications”, in the case of publipgly or service
contracts, means a specification in a documennutgfithe required
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characteristics of a product or a service, suchgaality levels,

environmental performance levels, design for alguieements
(including accessibility for disabled persons) amdnformity

assessment, performance, use of product, safetglimensions,
including requirements relevant to the product egards the name
under which the product is sold, terminology, symbeoesting and
test methods, packaging, marking and labelling, usstructions,

production processes and methods and conformityesassent
procedures;

"standard" means a technical specification apmmoby a
recognized standardizing body, for repeated orinants application
compliance with which is not compulsory and whieli§ into one of
the following categories:

(a) International standard - a standard adoptedrby a
international standards organisation and made adailto the
general public;

(b) European standard - a standard adopted by a
European standards organisation and made availabline
general public;

(c) National standard - a standard adopted by a@maiti
standards organisation and made available to thergkpublic;

"European technical approval’ means a favourabbdhnical
assessment of the fitness for use of a produd fmarticular purpose,
based on fulfilment of the essential requiremeantsbiuilding works,
by means of the inherent characteristics of thedgpecd and the
defined conditions of application and use. Européacthnical
Approvals are issued by an approval body designatetihis purpose
by the Member State,;

"common technical specification” means a technica
specification laid down in accordance with a pragedecognized by
the Member States to ensure uniform applicaticalliMember States
which has been published in the Official Journaltlod European
Union;

"technical reference" means any product produgeBuropean
standardisation bodies, other than official staddaraccording to
procedures adopted for the development of markedsie

"recognised bodies" means, within the context ois th
regulation, test and calibration laboratories, amtification and
inspection bodies, which comply with applicable &pegan
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Variants.

Competitive
dialogue.

Standards.

47. (1) Where the criterion for the award of the contriac
that of the most economically advantageous tendentracting
authorities may authorise tenderers to submit nésia

(2) (a) Contracting authorities shall indicate in ttentract
notice whether or not they authorise variants; argg shall not be
authorised without this indication.

(b) Contracting authorities authorising variants Isha
state in the contract documents the minimum requergs to be met
by the variants and any specific requirementsHeirtpresentation.

(c) Only variants meeting the minimum requirements
laid down by the contracting authorities shall ba&ken into
consideration.

(3) In the procedures for awarding public supplyservices
contracts, contracting authorities which have augieal variants may
not reject a variant on the sole ground that it Mtpt successful, lead
to either a service contract rather than a puhlgp$/ contract or a
supply contract rather than a public service canttra

48. (1) In case of particularly complex contracts, where
contracting authorities consider that the use efdpen or restricted
procedure will not allow the award of the contratie latter may
make use of the competitive dialogue in accordancn this
regulation:

Provided that a public contract shall be awardedthen sole
basis of the award criterion for the most econoftjicadvantageous
tender.

(2) Contracting authorities shall publish a contrandtice
setting out their needs and requirements, whicly gtall define in
that notice and or in a descriptive document.

(3) (a) Contracting authorities shall open, with the
candidates selected in accordance with the relepamtisions of
regulations 28, 36, 50, 51, 52 and 53, a dialodngeaim of which
shall be to identify and define the means beseduib satisfying their
needs. They may discuss all aspects of the contrélctthe chosen
candidates during this dialogue.

(b) During the dialogue, contracting authorities Isha
ensure equality of treatment among all tenderergadirticular, they
shall not provide information in a discriminatoryammer which may



give some tenderers an advantage over others.

(c) Contracting authorities may not reveal to thikeot
participants solutions proposed or other confid#ntnformation
communicated by a candidate participating in thelogjue without
the candidate’s agreement.

(4) Contracting authorities may provide for the mdare to
take place in successive stages in order to retheenumber of
solutions to be discussed during the dialogue sbagapplying the
award criteria in the contract notice or the dgdore document. The
contract notice or the descriptive document shallicate that
recourse may be had to this option.

(5) The contracting authority shall continue suclalague
until it can identify the solution or solutions, ifecessary after
comparing them, which are capable of meeting iedse

(6) Having declared that the dialogue is concluded laaving
so informed the participants, contracting authesitshall ask them to
submit their final tenders on the basis of the Soluor solutions
presented and specified during the dialogue. Theséers shall
contain all elements required and necessary fomptréormance of
the project. These tenders may be clarified, spetidind fine-tuned
at the request of the contracting authority. Howgveuch
clarification, specification, fine-tuning or additial information may
not involve changes to the basic features of thdde or the call for
tender, variations which are likely to distort cogtipon or have a
discriminatory effect.

(7) Contracting authorities shall assess the tendeeived on
the basis of the award criteria laid down in thatcact notice or the
descriptive document and shall choose the most comally
advantageous tender in accordance with regula®g8)2(4) and (5).
At the request of the contracting authority, thedierer identified as
having submitted the most economically advantagéender may be
asked to clarify aspects of the tender or confirommitments
contained in the tender provided this does not hidnee effect of
modifying substantial aspects of the tender orhef ¢all for tender
and does not risk distorting competition or causdrggrimination.

(8) The contracting authorities may specify pricepayments
to the participants in the dialogue.

(9) (a) In all instances where the competitive dia®gn
accordance with this regulation is to be adopthd, matter may be
referred by the Director of Contracts or the coctiry authority to
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EU notices.

the Minister who shall appoint aad hoc committee with the
responsibility of conducting the competitive dialeg in accordance
with this regulation, on behalf of the contractengthority.

(b) Thead hoc committee shall be composed of such
number of persons as the Minister may deem ap@tgpafter having
due regard to the complexity of the particular cacit

(c) The ad hoc committee shall ensure that the
provisions of this regulation are duly observed] ahall identify the
tenderer who submitted the most economically achgatdus tender.

(d) The ad hoc committee shall operate under the
supervision of the Director of Contracts.

49. (1) Contracting authorities shall make known, by nea
of an EU prior information notice published by Biemmission or by
themselves on their "buyer profile" as describedpoint 2(b) of
Annex Il in Schedule 10:

(@) where supplies are concerned, the estimated tota
value of the contracts or the framework agreembntproduct
area which they intend to award over the followitvgelve
months, where the total estimated value, taking mtcount
regulations 12 and 16, is equal to or greater seven hundred
thousand euro (€700,000). The product area shalbktablished
by the contracting authorities by reference to tGe@V
nomenclature;

(b) where services are concerned, the estimated tota
value of the contracts or the framework agreemaneach of
the categories of services listed in Schedule Zwthey intend
to award over the following twelve months, wherectsu
estimated value, taking into account regulationsahd 16, is
equal to or greater than seven hundred thousanad eur
(€700,000);

(c) where works are concerned, the essential
characteristics of the contracts or the framewagkeaments
which they intend to award, the estimated valuewbfch is
equal to or greater than the threshold specifieggulation 12,
taking into account regulation 16.

The notices referred to in paragraphs (a) andial e sent to
the Commission or published on the buyer profils@sn as possible
after the beginning of the budgetary year.

The notice referred to in paragraph (c) shall bet 46 the



Commission or published on the buyer profile asnsae possible
after the decision approving the planning of theksaontracts or the
framework agreements that the contracting authksritintend to
award.

Contracting authorities who publish a prior infotioa notice
on their buyer profiles shall send the Commissiegctronically, a
notice of the publication of the prior informatiotice on a buyer
profile, in accordance with the format and detaifgdcedures for
sending notices indicated in point 3 of Annex IlSohedule 10.

Publication of the notices referred to in paragsefd), (b) and
(c) shall be compulsory only where the contractaughorities take
the option of shortening time-limits for the redeqd tenders as laid
down in regulation 41(3).

This sub-regulation shall not apply to negotiatedcpdures
without the prior publication of a contract notice.

(2) Where contracting authorities intend to awargublic
contract or a framework agreement by open, restticir, under the
conditions laid down in regulation 39, by negotthfgocedure with
the publication of a contract notice or, undercbaditions laid down
in regulation 48, a competitive dialogue, they shake known their
intention by means of an EU contract notice.

(3) (a) Contracting authorities which wish to set ap
dynamic purchasing system shall make known theienition by
means of a contract notice.

(b) Contracting authorities wishing to award a caatr
based on a dynamic purchasing system shall makevrknibheir
intention by means of a simplified contract notice.

(4) (a) Contracting authorities which have awardeadilic
contract or concluded a framework agreement sleaitl 8 notice of
the results of the award procedure no later thaty-ight days after
the award of the contract or the conclusion of fremework
agreement.

(b) In the case of framework agreements concluded in

accordance with regulation 26, the contracting awties are not
bound to send a notice of the results of the awaodedure for each
contract based on that agreement.

(c) Contracting authorities shall send a notice loé t
result of the award of contracts based on a dyngmichasing
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system within forty-eight days of the award of eadmtract. They
may, however, group such notices on a quarterlysb&s that case,
they shall send the grouped notices within fortyh¢idays of the end
of each quarter.

(d) In the case of public service contracts listed i
Schedule 8, the contracting authorities shall iaticin the notice
whether they agree to its publication.

(e) Certain information on the contract award or the
conclusion of the framework agreement may be withhiegom
publication where release of such information wouttgpede law
enforcement or otherwise be contrary to the pulriterest, would
harm the legitimate commercial interests of ecomomperators,
public or private, or might prejudice fair competit between them.

(5) Notices shall include the information mentioriedAnnex
I A in Schedule 10 and, where appropriate, any rothBormation
deemed useful by the contracting authority in thenfat of standard
forms adopted by the Commission.

(6) The contracting authorities shall send the @mitnotices
to the Commission either by electronic means iroeda@nce with the
format and procedures for transmission indicatedAmex Il of
Schedule 10, paragraph 3, or by other means. Ievbat of recourse
to the accelerated procedure set out in regulatidi@), notices must
be sent either by telefax or by electronic meamsadcordance with
the format and procedures for transmission indactcaeAnnex Il of
Schedule 10, paragraph 3. Notices shall be puldisheaccordance
with the technical characteristics for publicat®et out in point 1(a)
and (b) of Annex Il of Schedule 10.

(7) Contract notices shall be published in full in afficial
language of the Community as chosen by the comigaetuthority. A
summary of the contract notice shall be publishedthe other
languages of the Community.

(8) Notices drawn up and transmitted by electron&ans in
accordance with the format and procedures for imésson indicated
in Annex Il of Schedule 10, paragraph 3 shall bblighed no later
than five days after they are sent. Notices whiehreot transmitted
by electronic means in accordance with the format@ocedures for
transmission indicated in Annex Il of Schedule péragraph 3 shall
be published not later than twelve days after thespatch or in the
case of the accelerated procedure referred togualagon 41(7), not
later than five days after they are sent.



(9) Notices shall not be published in the Gazettm dhe press
before the date of dispatch of the contract notioebe Commission.
They shall state the date of dispatch of the cohtnatice and shall
not contain information other than that dispatcteethe Commission
or published on a buyer profile in accordance wiibh-regulation (1).

(10) The contracting authorities must be able tqsuproof of
the date of dispatch. Confirmation by the Commissiof the
publication of the notice sent shall constitutegfraf publication.

(11) The content of contract notices not sent byctedmic
means in accordance with the format and procedorgsansmission
indicated in Annex Il of Schedule 10, paragrapthalisbe limited to
approximately six hundred and fifty words.

(12) Contracting authorities may arrange for theligakion in
accordance with this regulation notices announgiaglic contracts
which are not subject to the publication requiretriaid down herein.
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50. (1) Any economic operator may be excluded framuitative

participating in a public contract where the ecoitwaperator: selection

(a) is bankrupt or is being wound up, or whose &dfai

are being administered by the court, who has edtar® an
arrangement with creditors or who has suspendednéss
activities or who is in any analogous situationsig from a
similar procedure under national laws and regutestjo

(b) is the subject of proceedings for a declaratidn
bankruptcy, for an order for compulsory winding
administration by the court or for an arrangemetth \wreditors
or of any other similar proceedings under natiolzals or
regulations;

(c) has been convicted of an offence concerning his

professional conduct by a judgement which has oheef ofres
judicata in accordance with the laws of Malta;

(d) has been declared guilty of grave professional
misconduct proven by any means which the contrgctin

authorities can demonstrate;

(e) has not fulfilled obligations relating to theypaent
of social security contributions in accordance witle law of
Malta or the country in which he is established;

(f)  has not fulfilled obligations relating to the ypaent
of taxes in accordance with the legal provision$adta or the
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country in which he is established;

(g) is guilty of serious misrepresentation in sujmpdy
the information required under these regulationshas not
supplied such information.

(2) Where the contracting authority requires proafnf the
candidate or tenderer that none of the cases quotsgb-regulation
(D)(@), (b), (c), (e) and (f) applies to him, itadhaccept, as sufficient
evidence, relevant certification issued by a compefjudicial or
administrative body in the country of origin or theuntry whence
that person comes showing that these requiremants lheen met.

(3) Where the certification referred to in sub-regidn (2) is
not available, it may be replaced by a declarabonoath or by a
solemn declaration made by the person concernecréet
Commissioner for Oaths in Malta or before a judiciar
administrative authority, a notary or a competaofgssional or trade
body, in that person’s country of residence.

(4) Any candidate or tenderer who has been the stubjea
conviction by final judgment of which the contragdi authority is
aware for one or more of the reasons listed beséhall be excluded
from participation in a public contract:

(a) participation in a criminal organisation, asided
in Article 2(1) of Council Joint Action 98/733/JHA;

(b) corruption, as defined in Article 3 of the Coinc
Act of 26 May 1997 and Article 3(1) of Council JbiAction
98/742/JHA respectively;

(c) fraud within the meaning of Article 1 of the
Convention relating to the protection of the fin@hinterests of
the European Communities;

(d) money laundering, as defined in Article 1 of Goil
Directive 91/308/EEC of 10 June 1991 on preventibthe use
of the financial system for the purpose of moneyntiering:

Provided that the Director may authorise a derogatiom the
application of this sub-regulation for overridingquirements in the
general interest.

For the purposes of this sub-regulation, the catitrg
authorities shall, where appropriate, ask candglatetenderers to
supply the documents referred to in sub-regulati@)sand (3) and
may, where they have doubts concerning the perssitiztion of
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such candidates or tenderers, also apply to thepetant authorities
to obtain any information they consider necessaryttee personal
situation of the candidates or tenderers concerned.

Where the information concerns a candidate or temde
established in a Member State other than Malta, dbetracting
authority may seek the cooperation of the compedattiorities.

Having regard to the national laws of the Membeat&iwhere
the candidates or tenderers are established, sgglests shall relate
to legal and, or natural persons, including, if rympiate, company
directors and any person having powers of reprasient decision or
control in respect of the candidate or tenderer.

(5) The Director of Contracts shall have the autiyotio
implement a mechanism for the black listing of emaic operators.

51. (1) Proof of the economic operator’'s economic anence of

; i ; oY ; financial and
financial standing may, as a general rule, be &imedinter alia, by economic
one or more of the following: standing.

(a) appropriate statements from banks, or where
appropriate, evidence of relevant professional nmuoigy
insurance,;

(b) the presentation of balance-sheets or extracts
therefrom, where publication of the balance sheet®quired
under company law in the country in which the ecoito
operator is established;

(c) a statement of the economic operator’'s overall
turnover and, where appropriate, its turnover ispeet of the
products, works or services to which the contratates for the
three previous financial years depending on the dat which
the economic operator was set up or the economerabgqr
started trading, as far as the information on theseovers is
available.

(2) An economic operator may, where appropriate famda
particular contract, rely on the capacities of otbmtities, regardless
of the legal nature of the links which it has witlem. It must in that
case prove to the contracting authority that it Wwave at its disposal
the resources necessary, for example, by produingndertaking by
those entities to that effect.

(3) Under the same conditions, a group of econorparators
as referred to in regulation 32 may rely on the atdlties of
participants in the group or of other entities.
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(4) Contracting authorities shall specify, in theattact notice
or in the invitation to tender, which referencesnti@ned in sub-
regulation (1) have been chosen and which mustrtédged, and of
any others it deems fit.

(5) In the event that a candidate or tenderer isafoy valid
reason, unable to provide the references requdsteal contracting
authority, its economic and financial standing nieey substantiated
by any other document which the contracting autfioconsiders
appropriate.

Evidence of 52. (1) The technical and, or professional abilitiestiog
ggcp“;g;;;' economic operators shall be assessed and examinadcordance

with sub-regulation (2).

(2) Evidence of the economic operators’ technicailites
may be furnished by one or more of the followingam& according to
the nature, quantity or importance, and use ofwhbeks, supplies or
services:

(@) (i) alist of the works carried out over the tpfhse
years, accompanied by certificates of satisfacéxmcution for
the most important works. These certificates simlicate the
value, date and site of the works and shall spegifgther they
were carried out according to the rules of thedradd properly
completed. Where appropriate, the competent autheshall
submit these certificates to the contracting authalirect;

(i) a list of the principal deliveries effected tre
main services provided in the past three yeard) Wie sums,
dates and recipients, whether public or private/olved.
Evidence of delivery and services provided shalgiven:

- where the recipient was a contracting
authority, in the form of certificates issued or
countersigned by the competent authority;

- where the recipient was a private purchaser,
by the purchaser’s certification or, failing thesmply by a
declaration by the economic operator;

(b) an indication of the technicians or technicatlies
involved, whether or not belonging directly to tbeonomic
operator’s undertaking, especially those respoadit quality
control and, in the case of public works contrath®se upon
whom the contractor can call in order to carry it work;

(c) adescription of the technical facilities andasgres
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used by the supplier or service provider for emgyguality and
the economic operator’s study and research faasiliti

(d) where the products or services to be supplied ar
complex or, exceptionally, are required for a sgkepurpose, a
check carried out by the contracting authoritiesoor their
behalf by a competent official body of the countrywhich the
supplier or service provider is established, suli@that body’s
agreement, on the production capacities of the Isuppr the
technical capacity of the service provider andigtessary, on
the means of study and research which are avaitaleand the
quality control measures it will operate;

(e) the educational and professional qualificatiars
the service provider or contractor and, or thosthefeconomic
operator's managerial staff and, in particular, séhoof the
person or persons responsible for providing thesises or
managing the work;

(f)  for public works contracts and public services
contracts, and only in appropriate cases, an itidiceof the
environmental management measures that the economic
operator will be able to apply when performing toatract:

Provided that should contracting authorities regjuine
production of certificates drawn up by independéoties
attesting the compliance of the economic operatthn vertain
environmental management standards, they shall teféhe
Community Eco-Management and Audit Scheme (EMASpor
environmental management standards based on teeargl
European or international standards certified bydié®
conforming to Community law or the relevant Europea
international standards concerning certificatiorhey{f shall
recognise equivalent certificates from bodies distlabd in
other Member States. They shall also accept othiderce of
equivalent environmental management measures from
economic operators;

(g) a statement of the average annual manpowereof th
service provider or contractor and the number ohagerial
staff for the last three years;

(h) a statement of the tools, plant or technical
equipment available to the service provider or wibr for
carrying out the contract;

(i) an indication of the proportion of the contradtich
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the services provider intends possibly to subcaiitra
()  with regard to the products to be supplied:

(i) samples, descriptions and, or photographs,
the authenticity of which must be certified if the
contracting authority so requests;

(i) certificates drawn up by official quality
control institutes or agencies of recognised coepes
attesting the conformity of products clearly idéetl by
references to specifications or standards.

(3) An economic operator may, where appropriate famda
particular contract, rely on the capacities of otbmtities, regardless
of the legal nature of the links which it has witlem. It must in that
case prove to the contracting authority that it wadve at its disposal
the resources necessary for the execution of thiaxd, for example,
by producing an undertaking by those entities tx@lthe necessary
resources at the disposal of the economic operator.

(4) In so far as economic operators for a publictiant either
have to possess a particular authorization or tameenbers of a
particular organization in their home country irder to be able to
perform the service, supply or work concerned, tmmtracting
authority may require them to prove that they rmldh authorization
or membership.

(5) Any economic operator may be requested to prioige
enrolment, as prescribed in his country of estabtisnt, in one of the
professional or trade registers or to provide dadation or certificate
as described in sub-regulation (10).

(6) Under the same conditions a group of economeratprs
as referred to in regulation 32 may rely on thditads of participants
in the group or in other entities.

(7) In procedures for awarding public contracts hgwas their
object supplies requiring siting or installation nkpthe provision of
services and, or the execution of works, the abitif economic
operators to provide the service or to executeirtstallation or the
work may be evaluated in particular with regard their skills,
efficiency, experience and reliability.

(8) The contracting authority shall specify, in thetice or in
the invitation to tender, which references unddr-egulations (2)
and (3) it wishes to receive.
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(9) The extent of the information referred to in ukdion 51
and in sub-regulations (1), (2), (3), (4), (5) d63 must be confined
to the subject matter of the public contract.

(10) The contracting authority shall take into colesation the
legitimate interests of candidates and tenderersremmrds the
protection of their technical or trade secrets.

(11) The Department of Contracts shall designate the
authorities and bodies competent to issue the deatsncertificates
or declarations referred to in this regulation astthll forthwith
inform the Commission and other Member States tifere

(12) A list of the relevant professional and tradgisters and
authorities from which the relevant declarationse@ntificates may be
obtained shall be kept by the Department of Cotdraad shall be
made available to the public.

53. (1) Where contracting authorities require the praunc supplemental
of certificates drawn up by independent bodies stittg to the Mormation.
compliance of the economic operator with certaialiqys assurance
standards, contracting authorities shall refer tmligy assurance
systems based on the relevant European standaids sertified by
bodies conforming to the European standards ses@serning
certification. They shall recognise equivalent ifedtes from bodies
established in other Member States. They shall alsmept other
evidence of equivalent quality assurance measum@a £conomic
operators.

(2) Contracting authorities may invite the candidater
tenderers to supplement or clarify the certificateasl documents
submitted in terms of sub-regulation (1) and regoia50, and the
matters referred to in regulations 51 and 52.

54. (1) The Director of Contracts shall prepare and fmvreport of
to the Commission a statistical report on the s awarded byommission
contracting authorities listed in Schedule 1 dutimg preceding year,
not later than the 31st October of each year.

(2) The statistical report shall detail at least:

(a) the estimated overall value of contracts awarded
below the thresholds by each contracting autharitgategory
of contracting authorities, and

(b) the number and value of contracts awarded above
the thresholds by each contracting authority oregaty of
contracting authorities,
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Scope.

subdivided as far as possible by procedure, caye@brworks,

product or service using the CPV nomenclatures,thachationality
of the tenderer to whom the contract has been audashd, in the
case of negotiated procedures, subdivided in aeoome with

regulation 39 and the number and value of contraetrded to each
Member State and to non-Member State countries el ag the
number and total value of contracts awarded putsuanthe

derogations to the World Trade Organisation Agregmen

Government Procurement.

PART VI
Types of Contract
Section A

Public services contracts

55. (1) Public services contracts and the organisatibn o
design contests, where the estimated value of trdract or the
design contest at the dispatch of the EU contratite or equivalent
time if such a notice is not required is equal toexceeds the
threshold value, shall be awarded in terms of thregelations, save
for Parts Il, 1ll, VI Section B, VI Section C andiMwvhich shall not
apply thereto.

(2) This Part shall also apply to public service tcacts, the
estimated value of which is equal to or exceeddhheshold value of
one hundred and twenty-five thousand euro (€125,0@0 of VAT,
issued in connection with a subsidised public warstract in terms
of regulation 70(2), by an authority not being atracting authority,
where fifty per cent or more of the value of thdlpiservice contract
iIs subsidised directly by a contracting authorif@ontracting
authorities awarding such subsidies shall ensumgptiance with this
regulation both when they themselves award theraonhfor and on
behalf of those other entities and where the puditract is awarded
by one or more entitles other than themselves.

(3) This Part shall also apply to public contracteended to
cover both works listed in Schedule 6 and servilsésd in Schedules
7 and 8, if the works are only incidental to thevgses being the
principal object of the contract.

(4) (a) Public contracts which have as their objdot t
services listed in Schedule 7 shall be awardedcoo@ance with
these regulations.

(b) Public contracts which have as their object the
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services listed in Schedule 8 shall be subjectisdteregulations 46
and 49(4).

(c) Contracts which have as their object servicstedi
both in Schedule 6 and in Schedule 8 shall be aadaind accordance
with these regulations where the value of the sewvilisted in
Schedule 7 is greater than the value of the ses\liseed in Schedule
8. In other cases, contracts shall be awarded aordance with
regulations 46 and 49(4).

56. Where contracting authorities require the productad Application.
certificates drawn up by independent bodies attgstio the
compliance of the economic operator with certaialiys assurance
standards, contracting authorities shall refer tmligy assurance
systems based on the relevant European standaids sertified by
bodies conforming to the European standards sex@serning
certification. They shall recognise equivalent ifedtes from bodies
established in other Member States. They shall alsmept other
evidence of equivalent quality assurance measum@a £conomic
operators.

57. (1) Where a public service contract is to be awaritedwo-tier
respect of a service classified under Scheduleh@&, dontracting?PPication-
authority shall apply all the relevant provisiorfstioese regulations
applicable to public contracts whose estimated evatuequal to or
exceeds the threshold.

(2) A contracting authority shall observe the provis of
regulation 46 in awarding a public service contrectespect of a
service classified under Schedule 8. It shall didpaan EU award
notice to the Office for Official Publications artdshall indicate in
the EU notice whether or not it intends it to bdélmhed.

(3) Where a public service contract is to be awaidaespect
of services classified under Schedule 6 and ses\vitassified under
Schedule 8, it shall be classified as being fovises classified under
Schedule 6, if the estimated value of the servidassified under
Schedule 7 exceeds the estimated value of thecsesrwalassified
under Schedule 8.

58. (1) The rules for the organisation of design comstes Design
set out herein shall be communicated to those @sted in ot

participating in the contest.

(2) The admission of participants to design contsktsl not
be limited:

(a) by reference to Malta or part of Malta;
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S.L. 174.06

(b) on the grounds that the participants are requice
be either natural or legal persons.

(3) Design contests shall be organised by:

(@) contracting authorities which are central
government authorities, starting from a threshajdiad to or
greater than one hundred and twenty-five thousand e
(€125,000);

(b) contracting authorities which are not central
government authorities, starting from a threshajdiad to or
greater than one hundred and ninety-three thouseumd
(€193,000);

(c) by all the contracting authorities, starting nfroa
threshold equal to or greater than one hundrednamety-three
thousand euro (€193,000) where contests concewicesrin
category 8 of Schedule 7, category 5 telecommuinicsit
services, the positions of which in the CPV areiegjent to
reference Nos CPC 7524, 7525 and 7526 and, orcesrlisted
in Schedule 8.

(4) This regulation shall apply to:

(a) design contests organised as part of a procedure
leading to the award of a public service contract;

(b) design contests with prizes and, or payments to
participants.

In the cases referred to in paragraph (a) the hiotdsrefers to
the estimated value net of VAT of the public seegiccontract,
including any possible prizes and, or paymentsaiigpants. In the
cases referred to in paragraph (b), the thresheliers to the total
amount of the prizes and payments, including thienased value net
of VAT of the public services contract which mighibsequently be
concluded under regulation 60(c) if the contractughority does not
exclude such an award in the contest notice.

(5) This regulation shall not apply to:

(@) design contests within the meaning of the Public
Procurement of Entities operating in Water, Enefiggnsport,
and Postal Services Sector Regularions which ayganised by
contracting authorities exercising one or moreha &ctivities
referred to in regulations 3 to 7 of the Public ®&n@ment of
Entities operating in the Water, Energy, Transport Postal
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Services Sectors Regulations and are organisethéopursuit
of such activities; nor shall it apply to contestscluded from
the scope of this regulation:

Provided that this regulation shall continue to lgpi
design contests awarded by contracting authortsying out
one or more of the activities referred to in Atid of Directive
2004/17/EC and awarded for those activities, ins@s the
option referred to in the second sub-paragraph wicleé 71
thereof to defer its application is applied;

(b) contests which are organised in the same cases a
those referred to in regulation 17 for public seevcontracts.

(6) (a) Contracting authorities which wish to carryt a
design contest shall make known their intentionmm®ans of a contest
notice.

(b) Contracting authorities which have held a design
contest shall send a notice of the results of theest in accordance
with regulation 49 and must be able to prove the d&dispatch.

(c) Where the release of information on the outcarhe
the contest would impede law enforcement, be contathe public
interest, prejudice the legitimate commercial iaggs of a particular
enterprise, whether public or private, or might jpdé&ce fair
competition between service providers, such infdromaneed not be
published.

(7) (@ The notices referred to in sub-regulation $6all
contain the information referred to in Annex | D $thedule 10 in
accordance with the standard model notices adogigd the
Commission.

(b) The notices shall be published in accordancé wit
regulation 49(6) to (11).

(8) (a) Regulation 45(1), (2) and (4) shall apply at
communications relating to contests.

(b) Communications, exchanges and the storage of
information shall be such as to ensure that thegnity and the
confidentiality of all information communicated Hye participants in
a contest are preserved and that the jury ascerthm contents of
plans and projects only after the expiry of thediiimit for their
submission.

(c) The following rules shall apply to devices fohet
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electronic receipt of plans and projects:

()  the information relating to the specificationiah
is necessary for the presentation of plans andept®jby
electronic means, including encryption, shall beilable to the
parties concerned. In addition, the devices for ¢hectronic
receipt of plans and projects shall comply with tbguirements
of Schedule 12;

(i)  contracting authorities may introduce or mainta
voluntary arrangements for accreditation intendedmprove
the level of the certification service provided surch devices.

(9) Where design contests are restricted to a lanitember of
participants, the contracting authorities shall dayvn clear and non-
discriminatory selection criteria. In any event,etmumber of
candidates invited to participate shall be suffiti® ensure genuine
competition.

(10) The panel shall be composed exclusively of nahtu
persons who are independent of participants inctrgest. Where a
particular professional qualification is requirgdrh participants in a
contest, at least a third of the members of theepahall have that
qualification or an equivalent qualification.

(11) (a) The panel shall be autonomous in its deassior
opinions.

(b) It shall examine the plans and projects subhikte
the candidates anonymously and solely on the hafsthe criteria
indicated in the contest notice.

(c) It shall record its ranking of projects in a oefp
signed by its members, made according to the mefieach project,
together with its remarks and any points which maged
clarification.

(d)  Anonymity must be observed until the panel has
reached its opinion or decision.

(e) Candidates may be invited, if need be, to answer
questions which the panel has recorded in the rastd clarify any
aspects of the projects.

()  Complete minutes shall be drawn up of the diakg
between panel members and candidates.
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59. (1) Pursuant to regulation 39(1), a contracting axiti Atter prior

may award public service contracts by negotiatezcedure, after]
prior publication of an EU contract notice: n

(@) inthe event of irregular tenders or the subiorssf
tenders which are unacceptable in terms of regulati28,
31(1), 32, 47, 61 and 63 in response to an operesricted
procedure or a competitive dialogue insofar as dhiginal
terms of the contract are not substantially alteheduch cases
a contracting authority may refrain from publishimag EU
contract notice where it includes in the negotigieatedure all
and only the tenderers who satisfy the criteriaegfulations 50
to 53 and who during the preceding open or resigrocedure

ublication of
n EU contract
otice.

have submitted tenders in accordance with the fbrma

requirements of the tendering procedure;

(b) in exceptional cases, when the nature of theices
or the risks involved do not permit prior overaligng;

(c) when the nature of the services to be procuired,
particular in the case of intellectual services aadrices falling
within category 6 of Schedule 7, is such that caxttr
specifications cannot be established with sufficigrecision to
permit the award of the contract by selecting testltender
according to the rules governing open or restrigiextedures.

(2) In the cases referred to in sub-regulation ¢bptracting
authorities shall negotiate with tenderers the ¢esdsubmitted by
them in order to adapt them to the requirementshvthiey have set
in the contract notice, the specifications and @oldial documents, if
any, and to seek out the best tender in accordaitbeegulation 28.

(3) During the negotiations, contracting authoritistall
ensure the equal treatment of all tenderers. Itiqudar they shall not
provide information in a discriminatory manner whimay give some
tenderers an advantage over others.

(4) Contracting authorities may provide for the ngmed
procedure to take place in successive stages ier dodreduce the
number of tenders to be negotiated by applyingatard criteria in
the contract notice or the specifications. The k@witnotice or the
specifications shall indicate whether recourse Ib@sn had to this
option.

60. A contracting authority may award public servic@tacts without prior

by negotiated procedure without prior publicatidran EU contractfudlicaton of

notice: notice.
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(@) when no tenders or no suitable tenders or no
applications have been submitted in response t@pen or
restricted procedure, provided that the initial ditions of the
contract are not substantially altered and on derithat a
report is communicated to the Commission at itsiesg

(b)  when, for technical or artistic reasons, orrgaisons
connected with the protection of exclusive rightse services
may be provided only by a particular economic ofmra

(c) where the contract concerned is awarded subséque
to a design contest and must be awarded to theessitd
candidate or to one of the successful candidateghich case
they shall be invited to participate in the negiibias;

(d) inso far as is strictly necessary, when thestimits
for open, restricted or negotiated procedures referto in
regulations 40 and 41 cannot be respected for nsasd
extreme urgency occasioned by unforeseeable evdiits.
circumstances invoked to justify urgency must no¢ b
attributable to the contracting authority;

(e) in so far as is strictly necessary, for addgion
services not included in the project initially catesed or in the
contract first concluded but which have, througHoueseen
circumstances, become necessary for the performahdke
service described therein, on condition that tharavis made to
the economic operator carrying out such service:

() when such additional services cannot be
technically or economically separated from the ioag
contract without major inconvenience to the corttrac
authority, or

(i) when such additional services, although
separable from the performance of the original @it
are strictly necessary for its completion:

Provided that the aggregate estimated value ofraotst
awarded for additional services may not exceeg fifir cent of
the amount of the principal contract;

(f) in so far as is strictly necessary, for new s=s
consisting in the repetition of similar servicedraated to the
economic operator to which the same contractinghaity
awarded an original contract, provided that suclhvises
conform to a basic project for which a contract waigjinally
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awarded in accordance with the open or restrictedgulure:

Provided that where a contracting authority intetmsaward a
series of tenders for the same project, EU noticstnmitially be
given stating that the negotiated procedure mightadopted, and
must stipulate the total estimated cost of subsetgservices which
shall be taken into consideration by the contractthority when
they apply the provisions of regulation 16. Thi®gedure may be
used only during the three years following the dosion of the
original contract.

61. (1) The contracting authority may state in the cacitnnformation.

documents, or be obliged by the Director of Contrdo do so, the
body or bodies from which a candidate or tenderay mbtain the
appropriate information on the obligations relatibg taxes, to
environmental protection, to the employment protectprovisions
and to the working conditions which are in forceNfalta, or the
region or locality in which the services are togrevided and which
shall be applicable to the services provided dutivegperformance of
the contract.

(2) A contracting authority which supplies the infation
referred to in sub-regulation (1) shall request tieaderers or
candidates in the contract award procedure to atdithat they have
taken account, when drawing up their tender, of tidigations
relating to employment protection provisions ance tiworking
conditions which are in force in the place where $ervice is to be
provided. This shall be without prejudice to theplagation of
regulation 29.

62. Contracting authorities which have admitted vasaréjection of
pursuant to regulation 47 may not reject a varianthe sole ground€?""s-
that it would lead, if successful, to a supply cant rather than a
public service contract within the meaning of thegulation.

63. Candidates or tenderers who, under the law of teenber Entitement to
State in which they are established, are entiteccarry out thelaot?
relevant service activity, shall not be rejectetelsoon the grounds
that, under the law of Malta, they would have beequired to be

either natural or legal persons.

64. For the purposes of the award of public contragtsThrd countries.
contracting authorities, contracting authoritiesalstapply in their
relations conditions as favourable as those whiohy tgrant to
economic operators of third countries in impleméata of the
Agreement on Government Procurement, concludeaeframework
of the Uruguay Round multilateral negotiations. Thepartment of
Contracts shall to this end consult with the Adwys@ommittee for
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Scope.

After prior
publication of
an EU contract
notice.

Public Contracts set up by Article 1 of Decision306/EEC.
Section B

Public supply contracts

65. (1) Public supply contracts where the estimatedevalu
the contract is equal to or exceeds the threshaldey shall be
awarded in terms of these regulations, save fotsPgy Ill, VI
Section A, VI Section C and VIl which shall not &pfhereto.

(2) When a contracting authority grants to a bodweothan a
contracting authority, regardless of its legal wat special or
exclusive rights to engage in a public servicevdtgtithe instrument
granting this right shall stipulate that the body question must
observe the principle of non-discrimination by paality when
awarding public supply contracts to third parties.

(3) This Part shall apply to public supply contraftis which
the estimated value equals or exceeds the threslooicerned at the
dispatch of the EU contract notice for publication.

66.(1) (a) A contracting authority may award publicpply
contracts, by negotiated procedure after prior ijgabibn of an EU
contract notice, in the event of irregular tendarshe submission of
tenders which are unacceptable in terms of requiat8, 31(1), 32,
47, 61 and 63 in response to an open or restriptededure or a
competitive dialogue in so far as the original terof the contract are
not substantially altered. The contracting autlyoghall in these
cases publish an EU contract notice, unless thejudie in such
negotiated procedures all and only the economicatpes satisfying
the criteria of regulations 50 to 53 which, duritihg prior open or
restricted procedure, have submitted tenders iordance with the
formal requirements of the tendering procedure.

(b) In exceptional cases, when the nature of thelsep
or the risks attaching thereto do not permit pawerall pricing.

(2) In the cases referred to in sub-regulation ¢bptracting
authorities shall negotiate with tenderers the ¢esdsubmitted by
them in order to adapt them to the requirementshvthiey have set
in the contract notice, the specifications and aoltal documents, if
any, and to seek out the best tender in accordaitbeegulation 28.

(3) During the negotiations, contracting authoritistall
ensure the equal treatment of all tenderers. Itiqudar they shall not
provide information in a discriminatory manner whimay give some
tenderers an advantage over others.
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(4) Contracting authorities may provide for the neged
procedure to take place in successive stages ier dodreduce the
number of tenders to be negotiated by applyingatard criteria in
the contract notice or the specifications. The k@witnotice or the
specifications shall indicate whether recourse b@sn had to this
option.

67. A contracting authority may award its public supplythout prior

contracts by negotiated procedure without priorligakion of an EU ublication of

contract notice, in the following cases: notice.

(a) in the event that no tenders or suitable tenders
applications have been submitted in response t@pmen or
restricted procedure, provided the initial termstloé contract
are not substantially altered and on condition #haeport is
communicated to the Commission at its request;

(b)  when the products involved are manufacturedlgure
for the purpose of research, experiment, studyemelbpment.
This provision does not extend to quantity produrctito
establish commercial viability or for the recovesy research
and development costs;

(c) when, for technical or artistic reasons, orregisons
connected with the protection of exclusive rightse contract
may be awarded only to a particular economic operat

(d) inso far as is strictly necessary when the {iiméts
for open, restricted or negotiated procedures referto in
regulations 40 and 41 cannot be respected for nsasd
extreme urgency occasioned by events unforesedablthe
contracting authority provided that the circumsesinvoked
to justify urgency must not be attributable to ttmntracting
authority;

(e) in respect of additional deliveries by the anali
supplier which are intended either as a partialasgment of
normal supplies or installations or as the extamsibexisting
supplies or installations where a change of supphieuld
oblige the contracting authority to acquire matetiaving
different technical characteristics which would ulesin
incompatibility or disproportionate technical ddtilties in
operation and maintenance. The length of such aotstras well
as that of recurrent contracts may not, as a gendeg exceed
three years;

(f)  for supplies quoted and purchased on a commodity
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market;

(g) for the purchase of supplies on particularly
advantageous terms, from either a supplier whictieignitely
winding up its business activities, or the recesver liquidators
of a bankruptcy, an arrangement with creditors,aosimilar
procedure under the laws of Malta.

Rejection of 68. Contracting authorities which have admitted vasant

variants. pursuant to regulation 47 may not reject a vareanthe sole grounds
that it would lead, if successful, to a service tcact rather than a
public supply contract within the meaning of thegulation.

Third countries. 69. For the purposes of the award of public contragts b
contracting authorities, contracting authoritiesalstapply in their
relations conditions as favourable as those whiohy tgrant to
economic operators of third countries in impleméata of the
Agreement on Government Procurement, concludelgeframework
of the Uruguay Round multilateral negotiations. Thepartment of
Contracts shall to this end consult with the Adwys@ommittee for
Public Contracts set up by Article 1 of Decision306/EEC.

Section C

Public works contracts

Scope. 70. (1) Public works contracts and public works
concessions where the estimated value of the adntraconcession,
at the dispatch of the EU contract notice for peddiion, is equal to or
exceeds the threshold value, shall be awarded rimsteof these
regulations, save for Parts Il, Ill, VI Section ¥, Section B and VII
which shall not apply thereto.

(2) This Part shall also apply to public works cawcts issued
by an authority not being a contracting authorithene those
contracts involve civil engineering activities ouilding work for
hospitals, facilities intended for sports, recreatand leisure, school
and university buildings or buildings used for adisirative
purposes, the estimated value of which is equabrt@xceeds the
threshold value of four million and eight hundreddaforty-five
thousand euro (€4,845,000) net of VAT, but whefty fper cent or
more of the value of the public works contract ibsdised by a
contracting authority. Contracting authorities agivag such subsidies
shall ensure compliance with this regulation botthew they
themselves award the contract for and on behdlage other entities
and where the public contract is awarded by onenore entities
other than themselves.
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71. (1) Public works concession contracts concludednigyrublic works
contracting authorities where the value of the @it is equal to of°"*®s5°™
greater than four million and eight hundred andytdive thousand
euro (€4,845,000) shall be governed by this regqiatThe value
shall be calculated in accordance with the rulgdiegble to public
works contracts defined in regulation 16.

(2) This regulation shall not apply to public wod@ncessions
which are awarded:

(@) in the cases referred to in regulation 17 ipees of
public works contracts;

(b) by contracting authorities exercising one or enof
the activities referred to in regulations 3 to 7 tbé Publics.L.174.06
Procurement of Entities operating in the Water, rgne
Transport and Postal Services Sectors Regulatwinste those
concessions are awarded for carrying out thoseinaes:

Provided that this Part shall continue to applyptdlic
works concessions awarded by contracting autherierying
out one or more of the activities referred to igulation 6 of the
Public Procurement of Entities operating in the &JaEnergy, S.L. 174.06
Transport and Postal Services Sectors Regulatiotsaaarded
for those activities.

(3) (a) Contracting authorities which wish to award a
public works concession contract shall make kndwairtintention by
means of a notice.

(b) Notices of public works concessions shall cantai
the information referred to in Annex | C of Schesldl0 and, where
appropriate, any other information deemed usefuth®ycontracting
authority, in accordance with the standard formspaedd by the
Commission.

(c) Notices shall be published in accordance with
regulation 49(6) to (12).

(4) When contracting authorities resort to a pubhorks
concession, the time limit for the presentatiorapplications for the
concession shall be not less than fifty-two daysmfrthe date of
dispatch of the notice and, except where regulatia(®) applies,
regulation 41(6) shall apply.

(5) The contracting authority may:

(a) either require the concessionaire to award ectgr
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representing a minimum of 30 per cent of the tetdlie of the
work for which the concession contract is to be raled, to
third parties, at the same time providing the aptitor
candidates to increase this percentage, this mimimpercentage
being specified in the concession contract,

(b) orrequest the candidates for concession casttac
specify in their tenders the percentage, if anytheftotal value
of the work for which the concession contract ib&awarded
which they intend to assign to third parties.

(6) This regulation shall not apply to additional k® not
included in the concession project initially coresield or in the initial
contract but which have, through unforeseen cir¢antes, become
necessary for the performance of the work descrthedein, which
the contracting authority has awarded to the cioeaire, on
condition that the award is made to the economeratpr performing
such work:

(@) when such additional works cannot be techniaaily
economically separated from the initial contracthwut major
inconvenience to the contracting authorities, or

(b) when such works, although separable from the
performance of the initial contract, are strictlgcessary for its
completion:

Provided that the aggregate value of contracts @dedarfor
additional works may not exceed fifty per cent loé amount of the
original works concession contract.

(7) Where the concessionaire is a contracting authivrshall
comply with the provisions laid down by this regida for public
works contracts in the case of works to be carogtdby third parties.

(8) (a) Public works concessionaires which are not
contracting authorities shall apply the advertisides defined in
sub-regulation (9) when awarding works contractshiod parties
where the value of such contracts is equal to eatgr than four
million and eight hundred and forty-five thousanadae(€4,845,000).
Advertising shall not, however, be required where@aks contract
satisfies the conditions listed in regulation 39(Zhe values of
contracts shall be calculated in accordance wiéhrthes applicable
to public works contracts laid down in regulatich 1

(b)  Groups of undertakings which have been formed to
obtain the concession or economic operators relatéidem shall not
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be considered third parties.

"Related undertaking" shall mean any undertakingrawvhich
the concessionaire can exert a dominant influembether directly or
indirectly, or any undertaking which can exert angmant influence
on the concessionaire or which, as the concessmriaisubject to the
dominant influence of another undertaking as altefuownership,
financial participation or the rules which goverma A dominant
influence on the part of an undertaking is presumbdn, directly or
indirectly in relation to another undertaking, sustdertaking -

(i) holds a majority of the undertaking’s subscribed
capital;

(i) controls a majority of the votes attached tce th
shares issued by the undertaking; or

(i) can appoint more than half of the undertaksg’
administrative, management or supervisory body. The
exhaustive list of such undertakings shall be idetl in the
application for the concession. That list shalldveught up to
date following any subsequent changes in the ozlakip
between the undertakings.

(9) (@) Works concessionaires which are not contngcti
authorities and which wish to award works contrdotsa third party
shall make known their intention by way of a coantnaotice.

(b)  Notices shall contain the information referredin
Annex | C of Schedule 10 and, where appropriatey ather
information deemed useful by the works concessrenain
accordance with the standard form adopted by thar@ission.

(c) The notice shall be published in accordance with
regulation 49.

(d) Regulation 49(12) on the voluntary publicatioh o
notices shall also apply.

(20) In works contracts awarded by a works concessie
which is not a contracting authority, the time lirfor the receipt of
requests to participate, fixed by the concessienahall be not less
than thirty-seven days from the date on which tham@act notice was
dispatched and the time limit for the receipt afders not less than
forty days from the date on which the contracte®tr the invitation
to tender was dispatched. Regulation 41(4), (5)(@nhahall apply.
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After prior
publication.

Without prior
publication.

72. (1) A contracting authority may award its public ker
contracts by negotiated procedure, after prior ijgabibn of an EU
contract notice:

(@) inthe event of irregular tenders or the subiorssf
tenders which are unacceptable in terms of regulati28,
31(1), 32, 47, 61 and 63 in response to an operesricted
procedure or a competitive dialogue in so far as ahginal
terms of the contract are not substantially alteheduch cases
a contracting authority may refrain from publishimg EU
contract notice where it includes in the negotigieacedure all
and only the tenderers who satisfy the criteriaegjulations 50
to 53 and who during the preceding open or resigrocedure

have submitted tenders in accordance with the fbrma

requirements of the tendering procedure;

(b) when the works involved are carried out only thos
purpose of research, experiment or developmenhbutor the
purposes of establishing commercial viability orr fthe
recovery of research and development costs;

(c) in exceptional cases, when the nature of the&svor
the risks attaching thereto do not permit priorralgricing.

(2) In the cases referred to in sub-regulation ¢bptracting
authorities shall negotiate with tenderers the ¢emdsubmitted by
them in order to adapt them to the requirementslvthiey have set
in the contract notice, the specifications and &gl documents, if
any, and to seek out the best tender in accordaitbeegulation 28.

(3) During the negotiations, contracting authoritishall
ensure the equal treatment of all tenderers. Itiqudar they shall not
provide information in a discriminatory manner whimay give some
tenderers an advantage over others.

(4) Contracting authorities may provide for the niafed
procedure to take place in successive stages ier dodreduce the
number of tenders to be negotiated by applyingatard criteria in
the contract notice or the specifications. The k@oitnotice or the
specifications shall indicate whether recourse b@sn had to this
option.

73. A contracting authority may award its public works
contracts by negotiated procedure without priorligabion of an EU
contract notice:

(a) inthe event that no tenders or no suitabledendr
no applications have been submitted in responsstopen or



restricted procedure, provided that the initialnter of the
contract are not substantially altered and provithed a report
is communicated to the Commission at its request;

(b) when, for technical or artistic reasons or feasons
connected with the protection of exclusive rightse works
may be awarded only to a particular economic operat

(c) when the time-limits for open, restricted or
negotiated procedures referred to in regulationsa#@ 41
cannot be respected for reasons of extreme urgeccasioned
by unforeseeable events. The circumstances invakedstify
urgency must not be attributable to the contracaathority;

(d) for additional works not included in the project
initially considered or in the original contracttbwhich have,
through unforeseen circumstances, become nece$saipe
carrying out of the work described therein, on dtiad that the
award is made to the economic operator performuafp svorks:

() when such additional works cannot be
technically or economically separated from the ioag
contract without major inconvenience to the corttrac
authority, or

(i) when such works, although separable from
the performance of the original contract, are 8tric
necessary to its completion:

Provided that the aggregate value of contracts @eafor
additional works may not exceed fifty per centlod amount of
the original contract;

(e) for new works consisting in the repetition ahgar
works entrusted to the economic operator to whoen same
contracting authority awarded an original contrgmtovided
that such works conform to a basic project for whitbe
original contract was awarded in accordance with dpen or
restricted procedures:

Provided that where a contracting authority intetmsward a
series of tenders for the same project, EU noticstnmitially be
given stating that the negotiated procedure mightadopted, and
must stipulate the total estimated cost of subsequerks which
shall be taken into consideration by the contrgctuthority when
applying the provisions of regulation 16. This prdare may be used
only during the three years following the conclusiaf the original
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Design and
construction of
public housing
contracts.

Information.

Third countries.

contract.

74. In the case of public contracts relating to theiglesand
construction of a subsidised housing scheme whage and
complexity, and the estimated duration of the wiorkolved, require
that planning be based from the outset on clodalmiation within a
team comprising representatives of the contractaghorities,
experts and the contractor to be responsible foryicey out the
works, a special award procedure may be adopteddimcting the
contractor most suitable for integration into tearh.

In particular, contracting authorities shall inckudh the EU
contract notice as accurate as possible a desmripfithe works to be
carried out so as to enable interested contrattoferm a valid idea
of the project.

Furthermore, contracting authorities shall, in ademce with
the qualitative selection criteria referred to egulations 50 to 53, set
out in such EU contract notice the personal, texdnand financial
conditions to be fulfilled by candidates.

Where such procedure is adopted, contracting atigsshall
apply regulations 4, 40, 41, 44(2), 44(3), 44(%), 49 and 50 to 53.

75. (1) The contracting authority may state in the cacitr
documents, or be obliged by the Director of Contrdo do so, the
body or bodies from which a tenderer or candidatg mbtain the
appropriate information on the obligations relatibg taxes, to
environmental protection, to the employment protectprovisions
and to the working conditions which are in forceNralta, or the
region or locality in which the works are to bergzd out and which
shall be applicable to the works carried out ore giuring the
performance of the contract.

(2) A contracting authority which supplies the infaation
referred to in sub-regulation (1) shall request tieaderers or
candidates in the contract award procedure to adithat they have
taken account, when drawing up their tender, of tidigations
relating to employment protection provisions ance tiworking
conditions which are in force in the place where works are to be
carried out. This shall be without prejudice to thpplication of
regulation 29 concerning abnormally low tenders.

76. For the purposes of the award of public contragts b
contracting authorities, contracting authoritiesalstapply in their
relations conditions as favourable as those whiohy tgrant to
economic operators of third countries in impleméata of the
Agreement on Government Procurement, concludelerfiramework
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of the Uruguay Round multilateral negotiations. Thepartment of
Contracts shall to this end consult with the AdwsG@ommittee for
Public Contracts set up by Article 1 of Decision3U6/EEC.

PART VII

Public procurement of entities operating in theexagnergy,
transport and postal services sector

77. The public procurement of entities operating in wWeger, scope.
energy, transport and postal services sector skihére the estimated
value of a public contract is equal to or exceddsthreshold value as
described in regulation 16 of the Public Procureimeh Entities s.L. 174.06
operating in the Water, Energy, Transport and P&savices Sectors
Regulations, be governed by the said Public Procant of Entities
operating in the Water, Energy, Transport and P&savices Sectors
Regulations.

PART VIII

Variation Orders

78. (1) Without prejudice to the provisions of Parts N, contracts
VI Section A, VI Section B, VI Section C and VIh &ll cases wherd"ardedby
variation orders individually or in their totaligxceed by more tharm Schedule 2.
five per cent the awarded contract value, the pajproval of the
Director is to be sought before a commitment is endy the
contracting authority with the contractor.

(2) When requesting such an approval, the contrgctin
authority shall present a document specifying thekiground to the
cause of such a variation, the effect on the tat of the tender and
any effect on the recurrent expenditure that wiuge.

(3) In granting or refusing such a request for \@ig the
Director shall take account of whether afgrce majeure, or
unforeseen or unforeseeable events prevail andl ghedify whether
such a variation could have been avoided. The Rireshall
determine the procedure to be followed in futuretiy contracting
authority in order to avoid the necessity of vaoas.

(4) The Director is to keep a full record of varaatirequests,
including the name of the contractor involved argtads of the
documents specified in sub-regulations (2) and (3).

79. Approval for variations, having a financial effeets contracts

indicated in regulation 78(1) on contracts awardiydcontracting2vadedby

authorities listed in Schedule 3, shall requirepghier approval of thein Schedule 3.
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Contracts
Committees.

Minister responsible for that authority who mayetgite his authority

in writing to the Parliamentary Secretary, the Pament Secretary or
the Head of the authority concerned. Such apprskall be granted
only where anyforce majeure, unforeseen or unforeseeable events
prevail:

Provided that a list of all variations catered dioder this Part is
to be published in the Gazette every six monthshieyDirector and
by Heads of contracting authorities.

PART IX

Contracts Committees

80. (1) The Contracts Committees, referred to in regoest
9 and 10, shall be composed of the Director of @at$, who shall
be ex officio Chairman, together with not less than four andmote
than ten other members who appear to the Primeskinto have the
relevant qualifications or experience.

(2) The Prime Minister shall also appoint persomsniframong
the staff at the Department of Contracts to acteaxsetaries of these
committees as may be directed by the Director. Sdwretaries shall
not be members of these committees and may not vote

(3) During the Chairman’s absence or inability tot a&s
Chairman, or during any vacancy in the office a¢ thhairman, the
Prime Minister may appoint an officer from among thost senior of
officers at the Department of Contracts to acth@s@hairman of the
Committees, to exercise all powers and perforntredl functions of
the Chairman.

(4) A person shall be disqualified from being appedtto and
from remaining a member of a Committee if he:

(a) is a member of the House of Representatives; or

(b) has such a financial or other interest as islyiko
prejudice the discharge of his functions as a menabethe
Contracts Committees.

(5) A member of either of these committees may resigp
office by letter addressed to the Prime Minister.

(6) A member of either committee who has any direct
indirect interest in any contract dealt with by lsummmittee shall
disclose the nature of his interest at the firstenimg of that
committee after the relevant facts have come tdkhawvledge; such
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disclosure shall be recorded in the minutes of thaeting of the
committee and the member having an interest asesdiad shall
withdraw from any meetings at which such contraaiscussed.

(7) The provisions of regulation 85(9) shall apptwtatis
mutandis to the Contract Committees.

PART X

Functions of the Contracts Committees

81. The Contracts Committees shall: Functions of the

Contracts

Committees.

(a) advise on all matters relating to public conisaas
well as on public procurement of materials, works aervices
either on their own initiative or on specific issuglating to its
functions which may from time to time be referreditt for its
advice;

(b) evaluate reports and recommendations submitged b
contracting authorities and make definite recomna¢iods for
the award of contracts ensuring that the best viauenoney at
the lowest possible cost is attained. In this rdgadue
consideration shall be given to -

() the final cost including financing costs to the
contracting authority, and

(i) the impact of each offer on the recurrent
expenditure of a contracting authority;

(c) report any irregularities that may be broughitto
notice or that may be detected in the tenderingcgse and
make recommendations thereon to the Minister cliargieh
responsibility for the contracting authority conued,;

(d) deal with matters which, according to the coctira
have to be referred to the Contracts Committee, et and
determine disputes between contracting authordageshe case
may be, and contractors, arising out of public caets; and

(e) formally investigate complaints concerning pabli
contracts and procurements and make recommendations
thereon:

Provided that such complaints are not the subjéca o
separate inquiry or investigation by the Directothe exercise
of his functions or else have to be heard and deted by the
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Review Board.
PART XI

Procurement Committees

Procurement 82. (1) The Minister may authorise the setting up of

committees.  committees, to be known as Procurement Commitieesespect of
tenders whose estimated value exceeds one hunarédtvaenty
thousand euro (€120,000).

(2) Each Procurement Committee shall be composethef
head of the department, or, in his absence, acesféippointed by the
Minister from among the most senior of officialstae contracting
authority effecting the purchase. This nominee Ishal ex officio,
Chairman of the Committee together with not lessnttiour other
members appointed by the Minister, none of whomllsha
performing duties at or be members of the stafthef department
effecting the purchase.

(3) The provisions of regulations 9, 11(2), 11(3)(4) and 14,
shall applymutatis mutandis to the setting up and the functions of
each Procurement Committee, its chairman and italmees.

PART XlI

Separate packages in tender offer

Separate 83. (1) Contracting authorities listed in Schedule 1lisha

packagesin  ansyre that for all tenders awarded by the openrestricted
procedures with an estimated value of over two iamll euro
(€2,000,000) or, at the discretion of the DirectdrContracts, on
tenders of a lower estimated value or on tendeesded through the
negotiated or competitive dialogue procedures téneler conditions
stipulate that tenders shall only qualify for calesation if they are
submitted in separate and sealed packages as $ollow

(@) Package One: an original and valid tender b&ndl (
Bond), duly executed in the form, for the amound dor the
validity period stipulated in the official tendeocument;

(b) Package Two: technical specifications including
supportive literature, details, designs, sampled any other
matter as requested in the tender documents; and

(c) Package Three: completed price schedules and, or
bills of quantities, form of tender, payment termos other
financial arrangements; any covering letter whicéynprovide



other pertinent details of a commercial nature.

(2) In the process of adjudicating the tender, taekpges for
all tenderers shall be opened in public and in Hexmuence
enumerated in the sub-regulation (1). When at sayes any tenderer
fails to comply with the tendering procedural regguments and, or
with the specifications, the remaining packageisntender offer are
to be discarded unopened:

Provided that the Director of Contracts or, withs hi
authorization, any contracting authority, shall édkie right to seek
clarifications on points of a technical nature toakle a proper
evaluation of any tender, which, however, wouldlett stage have
already been declared to be basically compliant.

(3) Any decision leading to the discarding of anynder
during any stage of the process is to be givenigpitypht the office of
the contracting authority or at the Department ohtgacts as the case
may be and the affected tenderer is to be inforwfethe decision
within two working days of its publication.

(4) A complaint by the affected tenderer and anysger
having or having had an interest in obtaining atipalar public
contract must reach the Review Board within teredhr days from
the date of notification of the decision, which qaeint shall be
communicated by the Secretary of the Review Boawd the
Department of Contracts at once. The complaint stitedhto the
Review Board shall be accompanied by a deposit.5%00f the
estimated value of the tender as submitted by émeldrer, which
deposit shall only be refundable if the Review Bbénds in the
tenderer’s or other person having or having hadirgerest in
obtaining a particular public contract’s favour:

Provided that the deposit shall in no case be thas ten
thousand euro (€10,000) or more than fifty-eightuand euro
(€58,000).

(5) The review is to be effected by the Public Caacts
Review Board before the next stage of the adjudinaprocess is
commenced.

(6) The procedure to be followed by the Board wharrying
out the review shall consist in a complete anditktae-examination
of the reasons brought forward by the adjudicatbmard of any
department or contracting authority for the disaagd of any
particular tender.
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Procedure for
the submission
of appeals.

(7) In fulfilling this obligation the Chairman of ¢hReview
Board shall have the right to put appropriate goastto the Head of
any department or contracting authority as weth@smembers of the
respective adjudication boards and to have recotarsdl pertinent
documentation.

(8) The Chairman of the Review Board shall also htwee
right to seek expert advice from outside the depant or contracting
authority involved.

(9) The decision of the Board shall be final anddioig on all
parties and the award procedure shall proceeddardance with its
decision.

(10) Any tenderer or any other person having or gwhad an
interest in obtaining a particular public contraghose complaint
under this Part is not upheld shall have the righttave recourse to
the procedure for appeals as provided for in Pait\when the offer
reaches the final stage of the award procedure,ishahe opening
and the publication of the financial proposals:

Provided that any rights granted to tenderers hyuei of
regulation 85(6) shall also apply to appeals detidg the Review
Board under this Part:

Provided further that any tenderers whose complaawe been
heard in terms of sub-regulation (4) may requestlastitute of the
members of the Review Board when appealing in teahsub-
regulation (10).

PART XIlI

Procedure for the submission of appeals

84. (1) Any tenderer or candidate concerned, or anyguers
having or having had an interest or who has beeméa or risks
being harmed by an alleged infringement or by aegigion taken
including a proposed award in obtaining a contaca cancellation
of a call for tender, may file a notice of objectiwith the Review
Board.

The notice shall be filed within ten calendar dé&yowing the
date on which the contracting authority has bydawther electronic
means sent its proposed award decision.

The communication to each tenderer of the propasedrd
shall be accompanied by a summary of the releveadgans relating to
the rejection of the tender as set out in regutadd(3), and by a



precise statement of the exact standstill period.

The notice of objection shall only be valid if aogeanied by a
deposit equivalent to one per cent of the estimasdgle of the tender
submitted by the tenderer, provided that in no cdsdl the deposit
be less than one thousand and two hundred eur@Q@&Lor more
than fifty-eight thousand euro (€58,000). The Strgeof the Review
Board shall immediately notify the Director that ahjection had
been filed with his authority thereby immediatelyspending the
award procedure. The Department of Contracts orcth&racting
authority involved, as the case may be, shall beclpded from
concluding the contract during the period of terdewdar days
allowed for the submission of appeals. The awatess shall be
completely suspended if an appeal is eventuallynsiiied.

(2) The procedure to be followed in submitting and
determining complaints as well as the conditiondeurwhich such
complaints may be filed shall be the following:

(a) any decision by the General Contracts Committee
(or a Special Contracts Committee) and by a cofitrgc
authority, shall be made public at the DepartmdnCantracts
or at the office of the contracting authority prtorthe award of
the contract;

(b) the notice of objection duly filed in accordaneith
sub-regulation (1) shall be made public by the BevBoard
not later than the next working day following itknfy;

(c) within three working days of the publication tbie
replies the Secretary of the Review Board shalpare a report
(the Analysis Report) analysing the letter of objmt This
report shall be circulated to the persons who dikeobjection
and interested parties. After the preparatory meces duly
completed, the Head of the contracting authoritglistorward
to the Chairman of the Review Board all documeatati
pertaining to the call for tenders in question udthg files,
tenders submitted, copies of deposit receipts, rRuyivated
letter, who shall then proceed as stipulated it RAY,

(d)  the Director or the Head of the contractinghauity
shall publish a copy of the decision of the Revigeard at his
department or at the premises of the relevant aotihg
authority, as the case may be.

Copies of the decision shall be forwarded by ther&ary of the
Board to the complaining tenderer, any persons ndtbregistered or
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Review Board.

had an implied interest, the Director of Contraeisd to the
contracting authority concerned.

PART XIV

Public Contracts Review Board

85. (1) The Review Board established in terms of regutat
34(1) shall be responsible for addressing:

(a) pre-contractual concerns raised by candidates an
any person having or having had an interest in ininig a
particular public contract in relation to all publcontracts
exceeding one hundred and twenty thousand eur®(€2Q);

(b) complaints raised in terms of regulation 21 &mel
procedure established therein by tenderers and icates
concerned following the publication by a contragtauthority
of a notice relating to an award of a contract;

(c) complaints raised by tenderers or candidates
concerned relating to a contract award decisioam @ancellation
of a contract;

(d) complaints raised in terms of regulation 34(4).

(2) In addressing complaints under sub-regulatio)y (ke
Review Board shall:

(a) take, at the earliest opportunity, interim measu
with the aim of correcting an alleged infringemenpreventing
further damage to the interests concerned, inctudirasures to
suspend or to ensure the suspension of the coingact
procedure or the implementation of any decisioremaky the
contracting authority;

(b) either set aside or ensure the setting aside of
decisions taken unlawfully, including the removalf o
discriminatory technical, economic or financial siieations in
the invitation to tender, the contract documentsnocany other
document relating to the contract award procedure;

(c) award damages to persons harmed by an
infringement on the submission of proof relatinghe damage
sustained:

Provided that the Review Board may decide not &mginterim
measures, if after having taken into considerattbe probable
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consequences of the measures for all interestyy ltkoebe harmed,
together with the public interest involved, the atkge consequences
of the measures are to exceed their benefits.

(3) (@) In its review, and unless otherwise specifiedhis
regulation, the Board shall consider a contradbéaneffective, and
thus shall declare the contract as null from thte déthe decision by
the Review Board:

() if the contracting authority has awarded a caaotr
without prior publication of a contract notice ihet Official
Journal of the European Union without this beinghgssible in
accordance with Directive 2004/18/EC,;

(i) in the case of an infringement of sub-regulat(@d);
or when a contracting authority, notwithstanding appeal
lodged before the Review Board, concludes the achtvefore
a final decision is given, so long as this infringgnt has
deprived the tenderer applying for review of thesgbility to
pursue pre-contractual remedies where such amgégment is
combined with an infringement of these regulatioristhat
infringement has affected the chances of the temdmpplying
for a review to obtain the contract.

(b) The Review Board may, after having taken into
account all the relevant factors including the m@sness of the
infringement and the behaviour of the contractingharity, in
addition to a declaration of nullity in terms ofrpgraph (a), impose
fines on the contracting authority in the amounboé per cent of the
tender value but not exceeding one thousand edr6@8).

(4) The decision of the Board shall be renderediitivg; the
Board shall indicate the reasons upon which sucksaa was taken,
and the decision shall be notified to the interégtarties.

(5) Any interested person who feels aggrieved byeeision

taken by the Board in terms of this regulation mefer the matter to

the Court of Appeal (Inferior Jurisdiction) as conged in terms of
article 41(6) of the Code of Organization and CRtibcedure within acap. 12.
period of twenty calendar days from the final decisof the Review
Board. Such recourse shall not however delay theedor of
Contracts or the Head of a contracting authoripnfrimplementing

the Review Board'’s final decision:

Provided that the Department of Contracts and araoting
authority may only refer a matter to the Court gip&al (Inferior
Jurisdiction) in relation to a decision taken by tBoard relating to
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sub-regulation (2)(c) and sub-regulation (3).

(6) Without prejudice to any other provision of thes
regulations, the Review Board shall not receive glamts which are
filed later than twenty calendar days from the @@iowing the date
of the conclusion of the contract.

(7) (a) The Review Board shall be composed of a @tnetir
and two members who shall be appointed by the Pkinméster for a
period of up to three years with the possibilityrefappointment.

(b) The Prime Minister may appoint a substitute, or
such number of substitutes, as Chairman and as srendf the
Review Board to act on different Review Boardswinich case the
members shall serve for pre-determined periods iofe,t in
accordance with such distribution of duties, inahgdprovisions for
inability of members to serve and other circumstsn@s the Prime
Minister may establish.

(c) The Chairman of the Review Board may be
individually removed from office on the ground abped inability to
perform the functions of that office (whether angsifrom infirmity of
body or mind or any other cause) or proved misbiehay

(d) The Review Board shall be assisted by a Segretar

(e) The Chairman or other member of the Board si=all
disqualified from hearing a review in such circuamstes as would
disqualifying a judge in a civil suit, and in anychk case the
Chairman or member shall be substituted by angieeson appointed
for the purpose by the Prime Minister.

(f) A person shall be disqualified from being appeuh
or continuing to be a member of the Review Boardeifis a member
of the House of Representatives or if he has an€irz or other
interest as is likely to prejudice the dischargehi functions as a
member of the Review Board.

() The members of the Review Board shall receive
such remuneration as the Prime Minister may detegmi

(h)  The members of the Review Board shall not be hel
personally liable for any act or omission done oog faith in the
course of the exercise of their functions as memh#rthe said
Board.

() The Review Board shall be empowered to call
witnesses, to administer oaths and to engage avgrigment official
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or non-governmental expert to assist it in its stigations.

() The sessions of the Review Board during whiah th
complaint is heard shall be held in public and bttt complainant
and any interested party shall have the right tenat and to be
accompanied by any person, professional or otherwigho they
consider suitable to defend their interests.

(k) (i) The Chairman shall have the power to deteeni
the procedure for the hearing of all complaintsged with the
Review Board and shall ensure that during the pubgaring all
interested parties are given the opportunity to entleir case.

(i) The Review Board shall have the power to take
such interim measures as it shall deem fit.

()  Any member of the Review Board who may have a
direct or indirect interest in any contract whiokcbmes the subject
of a complaint shall inform the Chairman in writinfjsuch interest in
which case the member shall be precluded from éurglarticipation
in the hearing of the complaint.

(m) The Chairman shall appoint the public hearinthat
earliest possible date after the referral to hinthef Analysis Report
in terms of regulation 84(2)(c) and the relativewimentation by the
Head of the contracting authority, and all pubkahing sessions shall
be concluded within ten working days from the dafethe first
session.

(8) (a) In default of an appeal lodged in terms ob-su
regulation (6), the decision of the Review Boardlkhe final and the
Director of Contracts or the Head of a contractanghority shall have
the authority to proceed with the award of the cacttas soon as the
decision of the Board is published and notifiedthe interested
parties.

(b) The decision of the Board shall constitute an
executive title and may be enforced in terms oickt273 of the
Code of Organization and Civil Procedure. Cap. 12.

(9) Decisions of the Review Board shall preferabéy tbken
on the basis of unanimity. However, majority demis shall be final
and binding with regard to the award of the cortrabe Chairman
and the other two members shall have one vote each.

(10) Decisions of the Review Board shall be subrdithy the
Chairman to the Director of Contracts or the cactirey authority in
writing within three working days after the holdiof the last public
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session. Should the Review Board be unable, fod v&asons, to
meet this time-limit, the Prime Minister or a parstelegated by him
shall extend the period in question if such extemss considered
warranted by the circumstances of the case.

(11) All decisions taken by the Review Board shallrbndered
in writing. It shall contain all the facts and reas on which the
Review Board's decision is taken. All decisions|sba concluded
with definite recommendations which shall be birgdom the Director
of Contracts or the Head of the contracting autkioand all the
tenderers involved.

(12) The Review Board shall recommend on whether any
deposit submitted by a tenderer in terms of reguia84 should be
refunded, in whole or in part, or not, giving wertt reasons for such a
recommendation. The Board’s recommendation shalfite and
binding.

(13) The Review Board shall by not later than sixnths after
the end of the financial year, make and submih&Minister a report
dealing with the performance of the Board during timancial year
being reported upon. The report shall, in particuteovide details
regarding appeals submitted by candidates and tersdl@and any
person having or having had an interest in obtgirén particular
public contract in terms of these regulations dredecisions arrived
at by the Review Board.

PART XV

Miscellaneous

Transitorry 86. A tender which has been issued prior to the 1 R0

provision. but whose award is granted on or after the 1 JOd€,2hall continue
to be regulated by the laws which were in forceobefthe 1 June
2010, including any review on any decision thereon.

Repeal of 87. The Public Contracts Regulations, made by Legaldgot
Public 177 of 2005, are hereby revoked without prejudaarything done

Regulations. i
AN or omitted to be done thereunder.



B 3525

SCHEDULE 1

Complete List of Contracting Authorities

OFFICE OF THE PRIME MINISTER| Permanent Secretaryfd® / Department of Corporate
Services

Internal Audit and Investigations Directorate
Planning and Priorities Co-ordination Directorate
Local Government Department

Government Printing Press

Electoral Commission

Public Service Commission

Broadcasting Authority

Malta Council for Economic and Social Developmen
Malta Tourism Authority

Information

Local Councils

Armed Forces of Malta

National Orchestra Ltd.

Malta Environment and Planning Authority
Heritage Malta

National Council for Culture and the Arts
St James Cavalier Creativity Centre
Manoel Theatre

Mediterranean Conference Centre
Superintendence of Cultural Heritage
Industrial Projects and Services Ltd

Malta Standards Authority

Industrial and Employment Relations

—

MINISTRY OF FOREIGN AFFAIRS Permanent Secretary'$i€f / Department of Corporate
Services

International Institute on Ageing
Mediterranean Academy for Diplomatic Studies

MINISTRY FOR GOZO Permanent Secretary’s Office / Bement of Corporat
Services

Customer Services
Projects and Development

[0)

MINISTRY FOR Permanent Secretary’s Office / Department of Cafer
INFRASTRUCTURE, TRANSPORT | Services
AND COMMUNICATIONS Malta Communications Authority

Transport Malta

Malta Information Technology Agency (MITA)
Public Registry

Land Registry
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Civil Registration
Malta Government Technology Investments Limited
Grand Harbour Regeneration Corporation p.l.c.

MINISTRY FOR RESOURCES AND
RURAL AFFAIRS

Permanent Secretary’s Office

Agriculture Services and Rural Development
Food and Veterinary Services

Fisheries Control

Paying Agency

Works Division

Services Division

Financial Management Department
Building and Engineering

Construction and Maintenance
Manufacturing and Services

Cleaning Department

Building Construction Industry Department
Building Industry Consultative Council

Oil Exploration

Malta Council for Science and Technology
Malta Resources Authority

EuroMedITI Ltd

Waste Serve Malta Ltd.

MINISTRY OF EDUCATION,
EMPLOYMENT AND THE FAMILY

Permanent Secretary’s Office / Department of Caaf®
Services

Directorate for Educational Services
Directorate for Quality and Standards in Education
Department of Regulatory Compliance
Directorate for EU and International Affairs
Libraries

National Archives

Examinations

Junior College

Malta College of Arts, Science and Technology
University of Malta

Foundation for Tomorrow’s Schools
Foundation for Educational Services

Institute for Tourism Studies

Kunsill Malti ghall-Isports

National Pool tal-Qroqq

Fondazzjoni Patrimonju Malti

National Commission for Higher Education
European Union Programmes Agency

Maltese National Commission for UNESCO
Public Broadcasting Services Ltd.
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Employment and Training Corporation
Cooperatives Board

MINISTRY OF FINANCE, THE Permanent Secretary’s Office / Department of Cafsr
ECONOMY AND INVESTMENT Services

Treasury Department

Capital Transfer Duty

Customs Department

VAT Division

Lotteries Department

Contracts Department

Economic Policy Division

Malta Financial Services Authority
Malta Stock Exchange

Lotteries and Gaming Authority
Gozo Channel Co Ltd.

Malta Air Traffic Services Ltd. (MATS)
Inland Revenue Department

Malta Statistics Authority

Tax Compliance Unit

Financial Intelligence Analysis Unit
Collective Bargaining Unit

Malta National Laboratory

Malta Industrial Parks Ltd.

Notary to Government

Joint Office

Government Property Division
Privatisation Unit

Malta Enterprise

Commerce Division

Consumer and Competitive Division
Water Services Corporation
Enemalta Corporation

MGI/MIMCOL
MINISTRY FOR JUSTICE AND Permanent Secretary’s Office / Director Corporate
HOME AFFAIRS Services

Organisation for the Integration and Welfare of hsy
Seekers (OIWAS)

Police Department

Civil Protection

Correctional Services
Attorney General

Judicial

Malta Arbitration Centre
Data Protection Commission
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MINISTRY FOR HEALTH, THE
ELDERLY AND COMMUNITY
CARE

Permanent Secretary’s Office

Social Security

Benefit Fraud and Investigations

Social Welfare Standards

Housing Authority

Foundation for Social Welfare Services
Sedqa

Appogg

Sapport

Access

National Commission for Persons with Disability
Health

Elderly and Community Care

Foundation for Medical Services

Zammit Clapp Hospital

Mater Dei Hospital

Mount Carmel Hospital

Medicines Authority

Welfare Committee

Occupational Health and Safety Authority

Commission for the Promotion of Equality for Mend:
Women

Office of the Commissioner for Children
Office of the Commissioner for Voluntary Organisats
Commission on Domestic Violence

National Commission on the abuse of drugs, alc
and other dependencies

National Commission for the Family
National Employment Authority

an

ohol

National Blood Transfusion Centre
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SCHEDULE 2

Contracting Authorities falling within the competenof
the Department of Contracts

OFFICE OF THE PRIME MINISTER

Permanent Secretaryfa® / Department of Corporate

Services

Internal Audit and Investigations Directorate
Planning and Priorities Co-ordination Directorate
Armed Forces of Malta

Information

Government Printing Press

Electoral Commission

Public Service Commission

Malta Council for Economic and Social Developmen
Malta Tourism Authority

Local Government Department
Broadcasting Authority

Malta Environment and Planning Authority
Heritage Malta

National Council for Culture and the Arts

St James Cavalier Creativity Centre
National Orchestra Ltd

Manoel Theatre

Mediterranean Conference Centre
Superintendence of Cultural Heritage
Industrial Projects and Services Ltd

Malta Standards Authority

Industrial and Employment Relations

MINISTRY OF FOREIGN AFFAIRS

Permanent Secretary’si€ / Department of Corpora
Services

International Institute on Ageing
Mediterranean Academy for Diplomatic Studies

MINISTRY FOR GOZO

Permanent Secretary’s Office / Bement of Corporat
Services

Customer Services
Projects and Development

MINISTRY FOR
INFRASTRUCTURE, TRANSPORT
AND COMMUNICATIONS

Permanent Secretary’s Office / Department of Cafer

Services

Malta Communications Authority
Transport Malta

Public Registry

Land Registry

—

te

D

Civil Registration
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MINISTRY FOR RESOURCES AND
RURAL AFFAIRS

Permanent Secretary’s Office

Agriculture Services and Rural Development
Food and Veterinary Services

Fisheries Control

Paying Agency

Works Division

Services Division

Financial Management Department
Building and Engineering

Construction and Maintenance
Manufacturing and Services

Building Construction Industry Department
Building Industry Consultative Council

Oil Exploration

Malta Council for Science and Technology
Malta Resources Authority

WasteServ Malta Ltd

MINISTRY OF EDUCATION,
EMPLOYMENT AND THE FAMILY

Permanent Secretary’s Office / Department of Caat#
Services

Directorate for Educational Services
Directorate for Quality and Standards in Education
Department of Regulatory Compliance
Directorate for EU and International Affairs
Libraries

National Archives

Examinations

Junior College

Malta College of Arts, Science and Technology
University of Malta

Foundation for Tomorrow’s Schools
Foundation for Educational Services
Institute for Tourism Studies

Kunsill Malti ghall-Isports

National Pool tal-Qroqq

Fondazzjoni Patrimonju Malti

National Commission for Higher Education
European Union Programmes Agency
Maltese National Commission for UNESCO
Public Broadcasting Services Ltd.
Cooperatives Board

or

Employment and Training Corporation
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MINISTRY OF FINANCE, THE
ECONOMY AND INVESTMENT

Permanent Secretary’s Office / Department of Cafgor

Services

Treasury Department

Inland Revenue Department
Capital Transfer Duty

Customs Department

VAT Division

Lotteries Department

Contracts Department

Economic Policy Division

Malta Financial Services Authority
Malta Stock Exchange

Lotteries and Gaming Authority
Gozo Channel Co Ltd.

Malta Air Traffic Services Ltd. (MATS)
Malta Statistics Authority

Tax Compliance Unit

Financial Intelligence Analysis Unit
Collective Bargaining Unit

Malta National Laboratory

Malta Industrial Parks Ltd.

Notary to Government

Joint Office

Government Property Division
Privatisation Unit

Malta Enterprise

Commerce Division

Consumer and Competitive Division
Water Services Corporation
Enemalta Corporation

MINISTRY FOR JUSTICE AND
HOME AFFAIRS

Permanent Secretary’s Office / Director Corpo
Services

Organisation for the Integration and Welfare of Ay
Seekers (OIWAS)

Police Department

Civil Protection

Correctional Services
Attorney General

Judicial

Malta Arbitration Centre
Data Protection Commission

rate

MINISTRY FOR HEALTH, THE
ELDERLY AND COMMUNITY
CARE

Permanent Secretary’s Office
Social Security
Benefit Fraud and Investigations
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Social Welfare Standards

Housing Authority

Foundation for Social Welfare Services
Sedqga

Appogg

Sapport

Access

National Commission for Persons with Disability
Health

Elderly and Community Care

Foundation for Medical Services

Zammit Clapp Hospital

Mater Dei Hospital

Mount Carmel Hospital

Medicines Authority

Welfare Committee

Occupational Health and Safety Authority

Commission for the Promotion of Equality for Mend
Women

Office of the Commissioner for Children
Office of the Commissioner for Voluntary Organisaits
Commission on Domestic Violence

National Commission on the abuse of drugs, alcahd
other dependencies

National Commission for the Family
National Employment Authority
National Blood Transfusion Centre

AN
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SCHEDULE 3

List of Contracting Authorities who shall administbeir own public procurement
in accordance with the provisions of these Reguresti

‘ OFFICE OF THE PRIME MINISTEH Local Councils ‘

MINISTRY FOR Malta Government Technology Investments Limited
INFRASTRUCTURE, TRANSPORT| (MGTIL)
AND COMMUNICATIONS Malta Information Technology Agency (MITA)

Grand Harbour Regeneration Corporation P.L.C

MINISTRY FOR RESOURCES AND EuroMedITI Ltd.
RURAL AFFAIRS

MINISTRY OF FINANCE, THE MGI/MIMCOL
ECONOMY AND INVESTMENT

SCHEDULE 4

List of Central Government Authorities

MINISTRY OF FINANCE, THE Contracts Department
ECONOMY AND INVESTMENT

SCHEDULE 5

List of Contracting Authorities who can publish dems without vetting
by the Department of Contracts

Enemalta Corporation

Water Services Corporation
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

SCHEDULE 6
Public Works Contracts Activities

General building and civil engineering work (vath any particular
specification) and demolition work

General building and civil engineering work (vath any particular
specification)

Demolition work

Construction of flats, office blocks, hospitatsdeother buildings, both
residential and non-residential

General Building Contractors

Roofing

Construction of chimneys, kilns and furnaces

Waterproofing and damp-proofing

Restoration and maintenance of outside wallsirnging, cleaning, etc.
Erection and dismantlement of scaffolding

Other specialised activities relating to congion work (including
carpentry)

Civil engineering: construction of roads, bridgetc.
General civil engineering works

Earth-moving (navyying)

Construction of bridges, tunnels and shaftdljrmlyi
Hydraulic engineering, harbours

Road building including specialised constructioh airports and
runways

Specialised construction work relating to wdtes. to irrigation, land
drainage, water supply, sewage disposal, seweeag¢,

Specialised activities in other areas of civigjmeering

Installation (fittings and fixtures)
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21. General installation work
22. Gas fitting and plumbing, and the installatidrsanitary equipment
23. Installation of heating and ventilating appasafoentral heating, air
conditioning, ventilation)
24. Sound and heat insulation, insulation agairstation
25. Electrical fittings
26. Installation of aerials, lightning conductorsephones, etc.
27. Building completion work
28. General building completion work
29. Plastering
30. Joinery, primarily engaged in on the site asdgrahd/or installation
(including the laying of parquet flooring)
31. Painting, glazing, paper hanging
32. Tiling and otherwise covering floors and walls
33. Other building completion work (putting in fifeges).
SCHEDULE 7
Services within the meaning of regulation 57(1)
CPA Subject CPC
Reference Ng Reference No
1. Maintenance and Repair Services
17.40.90 Repair services of tarpaulins and campingpenent 88690.1
17.52.90 Repair services of nets and ropework 88690.2
28.21.90 Repair and maintenance services of tan&servoirs and 88610.1
containers of metal
28.22.90 Repair and maintenance services of cemiting boilers 88610.2
28.30.91 Installation services of steam genera@xsept central heating 88610.3
hot water boilers, including related pipe system
28.30.92 Repair and maintenance services of steamrgm®rs, except 88610.4
central heating hot water boilers
29.11.91 Installation services of engines and twdinexcept aircraft, 88620.1
vehicle and cycle engines
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CPA Subject CPC
Reference Na Reference N

29.11.92 Repair and maintenance services of engimnésurbines, except 88620.2
aircraft, vehicle and cycle engines

29.12.91 Installation services of pumps and comprsss 88620.3

29.12.92 Repair and maintenance services of pumgps@mpressors 88620.4

29.13.90 Repair and maintenance services of tapsaluds 88620.5

29.21.91 Installation services of furnaces and foenaurners 88620.6

29.22.91 Installation services of lifting and handliequipment, except of 88620.8
lifts and escalators

29.21.92 Repair and maintenance services of furnacg$urnace burners 88620.7

29.22.92 Repair and maintenance services of liftiagd handling 88620.9a
equipment

29.23.91 Installation services of non-domestic aupliand ventilation 88620.9b
equipment

29.23.92 Repair and maintenance services of non-siecneooling and 88620.9¢
ventilation equipment

29.24.91 Installation services of other general psepmachinery n.e.c. 88620.9

29.24.92 Repair and maintenance services of othererge purpose 88620.9e
machinery n.e.c.

29.32.91 Installation services of agricultural andektry machinery 88620.9f

29.32.92 Repair and maintenance services of agui@iltand forestry 88620.99g
machinery

29.40.91 Installation services of machine-tools 888R0

29.40.92 Repair and maintenance services of madbuwis- 88620.9i

29.51.91 Installation services of machinery for ietgy 88620.9j

29.51.92 Repair and maintenance services of maghfoemetallurgy 88620.9k

29.52.91 Installation services of machinery for m@i quarrying and 88620.9I
construction

29.52.92 Repair and maintenance services of magchif@r mining, 88620.9m
quarrying and construction

29.53.91 Installation services of machinery for fpdaoeverage and 88620.9n
tobacco processing

29.53.92 Repair and maintenance services of machifer food, 88620.90
beverage and tobacco processing

29.54.91 Installation serviccs of machinery for tiextapparel and leather 88620.9p
production

29.54.92 Repair and maintenance services of magchifier textile, 88620.9q
apparel and leather production

29.55.91 Installation services of machinery for paped paperboard 88620.9r
production

29.55.92 Repair and maintenance services of maghifoer paper and 88620.9s
paperboard production

29.56.91 Installation services of other special pggpmachinery n.e.c. 88620.9

29.56.92 Repair and maintenance services of otheciap purpose 88620.9u
machinery n.e.c.

29.60.91 Installation services of weapons and weaggatems 88620.9v

29.60.92 Repair and maintenance services of weapmus weapons 88620.9w

systems

[
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CPA Subject CPC
Reference Ng Reference No
30.01.90 Installation services of office machinery 688.1
30.02.90 Installation services of computers and rotlieformation 88630.2
processing cquipment

31.10.91 Installation services of electric motorsenerators and 88640.1
transformers

31.10.92 Repair, maintenance and rewinding serwdedectric motors, 88640.2
generators and transformers

31.20.91 Installation services of electricity distriion and control 88640.3
apparatus

31.20.92 Repair and maintenance services of el@gtristribution and  88640.4
control apparatus

31.62.91 Installation services of other electricqlipment n.e.c., except 88640.5
electrical signalling equipment for motorways, resa@nd
airports

31.62.92 Repair and maintenance services of otlemtredal equipment 88640.6
n.e.c.

32.20.91 Installation services of television andaacansmitters 88650.1

32.20.92 Repair and maintenance services of tetmvisand radio  88650.2
transmitters

32.30.91 Installation services of professional ratkdevision, sound and 88650.3
video equipment

32.30.92 Repair and maintenance services of prafieaki radio 88650.4
television, sound and video equipment

33.10.91 Installation services of medical and swgiequipment and 88660.1
apparatus

33.10.92 Repair and maintenance services of medaral surgical 88660.2
equipment and apparatus

33.20.91 Installation services of instruments anpbhagtus for measuring, 88660.3
checking, testing, navigating and other purposes

33.20.92 Repair and maintenance services of instntsnend apparatus 88660.4
for measuring, checking, testing, navigating

33.40.90 Repair and maintenance services of prafeakiphotographi¢c, 88660.5
cinematographic and optical instruments

33.50.91 Installation services of industrial timeasere instruments and 88660.6
apparatus

33.50.92 Repair and maintenance services of indlistiime measure 88660.7
instruments and apparatus

35.11.91 Repair and maintenance services of shigslaating platforms  88680.1
and structures

35.11.92 Reconditioning of ships 88680.2

35.11.93 Demolition of ships 88680.3

35.12.90 Repair and maintenance services of pleaswteporting boats 88680.4

35.20.91 Repair and maintenance services of raileag tramway 88680.5
locomotives and rolling stock

35.20.92 Reconditioning of railway and tramway locdives and rolling  88680.6
stock

35.30.91 Repair and maintenance services of airaraftaircraft engines 88680.7
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CPA Subject CPC
Reference Na Reference No
35.30.92 Reconditioning of aircraft 88680.8
36.30.90 Repair and maintenance services of muisisalments 88690.3
50.2 Maintenance and repair services of motor vehicl 611d
61le
611f
50.40.40 Maintenance and repair services of motdesyc 61220
52.7 Repair services of personal and household goods 633a
633b
633c
633d
2. Land transportation services\” including armoured car
services and courier services, except transport ofiail
60.21.2 Urban and suburban regular passenger treasipo, other than 712a
by railways
60.21.3 Inter-urban passenger transportation, db@r by railways 712b
60.21.4 Other scheduled passenger land transpartatio 712c
60.22 Taxi services and rental services of passeraysrwith operator 712d
60.23 Other land passenger transportation services 2e 71
60.24.1 Freight transportation services by roadcisfieed vehicles 712f
60.24.22 Transportation of other freight 71239.3
60.24.3 Rental services of commercial freight vedsalith operator 712h
64.12 Courier services other than national postisesv 751b
74.60.14 Armoured car services 87304
3. Air transport services of passengers and freightexcept
transport of mail
62.10.10 Scheduled passenger transportation servjcas 73110
62.10.22 Transportation of containerized freighhestuled 73220.1
62.10.23 Transportation of other freight by air, esthled 73290.1
62.20.10 Non-scheduled passenger transportatiofcesrisy air 73120
62.20.20 Non-scheduled freight transportation services by ai 73210.1
(part) 73290.2
62.20.30 Rental services of aircrafts with crew 7340(
62.30.10 Space transportation services 73300
4. Transport of mail by land and air
60.24.21 Mail transportation 71235
62.10.21 Mail transportation by air, scheduled 73210
62.20.20 Non-scheduled freight transportation services oy ai 73210.1
(part) 73290.2
5. Telecommunications service§
64.20.1 Data and message transmitting services 752a
64.20.2 Other telecommunications services 752D
6. Financial services:
(a) insurance services
(b) banking and investment services)
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CPA Subject CPC
Reference Ng Reference No
66 Insurance and pension funding services, exceptpatsory 812a
social security services 812b
812c
67.2 Services auxiliary to insurance and pensioilifum 814
65 Financial intermediation services, except insceaand pensign 811a 811d
funding services 811b 811e
81lic
67.1 Services auxiliary to financial intermediatiorexcept tc 813a
insurance and pension funding 813b
813c
7. Computer and related services
72.10.10 Hardware consultancy services 84100
72.20.2 Programming services of packaged softwardymts 841b
72.20.3 Software consultancy and other supply sesvic 842a
72.3 Data processing services 842b
843
72.4 Database services 844
72.5 Maintenance and repair services of office, antiag ang 845
computing machinery
72.6 Other computer-related services 849
8. Research &Development servic&s
73 Research and development services 851
852
9. Accounting, auditing and book-keeping services
74.12.1 Accounting and auditing services 862a
74.12.2 Book-keeping services, except tax returns b862
10. Market research and public opinion polling servtes
74.13 Market research and public opinion polling/gass 864
11. Management consultant servicé¥ and related services
74.14 Business and management consultancy services 5, 86
866a
74.15 Management holdings services 866b
12. Architectural services; engineering services and
integrated engineering services; urban planning and
landscape architectural services; related scientii and
technical consulting services; technical testing ahanalysis
services
74.20.2 Architectural services 867a
74.20.3 Engineering services 867b
74.20.4 Integrated engineering services for turnkeyects 867c
74.20.5 Urban planning and landscape architecteraices 867d
74.20.6 Project management services related to mmtigtn and civi -
engineering works
74.20.7 Engineering-related scientific and technicalsulting services 867e
74.3 Technical testing and analysis services 8671
13. Advertising Services
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CPA Subject CPC
Reference Na Reference No
74.4 Advertising services 871
14. Building-cleaning services and property managenmé
services
70.3 Real estate agency services on a fee or cohasis 822a
822b
74.7 Industrial cleaning services 874
15. Publishing and printing services on a fee or cdract
basis
22.21 Newspaper printing services 884h
22.22.3 Printing services, other than printing ofvapaper 884i
22.23 Bookbinding and finishing services 884j
22.24.1 Composition and plate-making services 884K
22.25 Other services related to printing 884l
22.3 Reproduction services of recorded media 884m
884n
8840
16. Sewage and refuse disposal services; sanitatiand
similar services
90 Sewage and Refuse disposal services, sanitationsamilar 940a
services 940b
940c

@
@)
©)

Except for rail transport services covered byeQary 18.

Except voice telephony, telex, radiotelephoragipg and satellite services.

financial instruments, and central bank services.

4

Except contracts for financial services in cartian with the issue, sale, purchase or transfeseziurities or other

Except research and development service costmaitter than those where the benefits accrue exelysto the

contracting authority for its use in the conductitsf own affairs on condition that the service pdad is wholly
remunerated by the contracting authority.

®)

Except arbitration and conciliation services.

SCHEDULE 8

Services within the meaning of regulation 57(2)

CPA Subject CPC Referenc
Reference No No
17. Hotel and restaurant services
55 Hotel and restaurant services 64
18. Rail transport services
60.1 Railway transportation services 711a
711b
711c
60.21.1 Urban and suburban passenger railway tratespmm 711d
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CPA Subject CPC Refereng
Reference No No
19. Water transport services
61 Water transport services 72
20. Supporting and auxiliary transport services
63 Supporting and auxiliary transport services; tlagagency 74
services
21. Legal Services
74.11 Legal services 861
22. Personnel placement and supply services
74.5 Labour recruitment and provision of personmelges 872
23. Investigation and security services except armoed
car services
74.60.11 | Investigation services 87301
74.60.12 | Security consultation services 87302
74.60.13 | Alarm monitoring services 87303
74.60.15 | Guard services 87305
74.60.16 | Other security services 87309
24. Education and vocational education services
80 Education services 92
25. Health and social services
85 Health and social work services 93
26. Recreational, cultural and sporting services
92.11.3 Motion picture and video tape production agldted service 961a
92.12 Motion picture or video tape distribution seps 961b
92.13 Motion picture projection services 961c
92.2 Radio and television services 961d
92.31.2 | Artistic and literary creation and inter@tiédn services 961e
92.32.1 | Arts facilities operation services 961f
92.33.1 Fair and amusement park services 9619
92.34 Other entertainment services 961h
92.4 News agency services 962
92.5 Library, archives, museums and other cultueavises 963a
963b
963c
92.6 Sporting services 964a
964b
92.7 Other recreational services 964c
964d
27. Other services
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SCHEDULE 9
Values of thresholds pursuant to regulation 12

1. The values of the thresholds applicable to PulBlantracts are as
follows net of Value Added Tax:

(a) €125,000 for public supply and service contratker than those
covered by point (b) third indent; awarded by caating authorities which
are listed as central government authorities in efale 4 (Central
Government Authorities); in the case of public dypmntracts awarded by
contracting authorities operating in the field efehce, this shall apply only
to contracts involving products covered by Scheddle

(b) €193,000

- For public supply and service contracts awarded by
contracting authorities other than those listedSehedule 4 (Central
Government Authorities);

- For public supply contracts awarded by contracting
authorities which are listed in Schedule 4 (Cent@bvernment
Authorities) and operate in the field of defencdneve these contracts
involve products not listed in Schedule 11;

- For public service contracts awarded by any cating
authority in respect of the services listed in Qatg 8 of Schedule 7,
Category 5 telecommunication services CPC refer@a@d, 7525 and
7526 and, or the services listed in Schedule 8.

(c) €4,845,000 for public works contracts.
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SCHEDULE 10
PUBLIC CONTRACT NOTICES
ANNEX I A

INFORMATION WHICH MUST BE INCLUDED
IN PUBLIC CONTRACT NOTICES

NOTICE OF THE PUBLICATION OF A PRIOR INFORMATION NOCE
ON A BUYER PROFILE

1. Country of the contracting authority

2. Name of the contracting authority

3. Internet address of the "buyer profile” (URL)
4. CPV Nomenclature reference No(s)

PRIOR INFORMATION NOTICE

1. The name, address, fax number and email addfes acontracting
authority and, if different, of the service from iwh additional information may be
obtained and, in the case of services and worksraas, of the services, e.g. the
relevant governmental internet site, from whichomfation can be obtained
concerning the general regulatory framework foetpenvironmental protection,
employment protection and working conditions apgdtile in the place where the
contract is to be performed.

2.  Where appropriate, indicate whether the publictiaxt is restricted to
sheltered workshops, or whether its execution #ricted to the framework of
protected job programmes.

3. Inthe case of public works contracts: the natur@ extent of the works
and the place of execution; if the work is to bédivuided into several lots, the
essential characteristics of those lots by refexetocthe work; if available, an
estimate of the range of the cost of the proposertksy Nomenclature reference
No(s).

In the case of public supply contracts: the na&ur@ quantity or value of the
products to be supplied, Nomenclature referencesNo(

In the case of public services contracts: the teale of the proposed
purchases in each of the service categories in AHN®;, Nomenclature reference
No(s).

4. Estimated date for initiating the award procedume respect of the
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contract or contracts, in the case of public sergontracts by category.

5. Where appropriate, indicate whether a framewodke@ament is
involved.

6. Where appropriate, other information.

7. Date of dispatch of the notice or of dispatchtloé notice of the
publication of the prior information notice on thayer profile.

8. Indicate whether the contract is covered by thees@ment.
CONTRACT NOTICES

Open and restricted procedures, competitive diadeguprocedures,
negotiated procedures:

1. Name, address, telephone and fax number, emaitessl of the
contracting authority.

2. Where appropriate, indicate whether the publictiaxt is restricted to
sheltered workshops, or whether its execution sricted to the framework of
protected job programmes.

3. (a) The award procedure chosen;

(b) Where appropriate, the reasons for use of theelamted
procedure (in restricted and negotiated procedures)

(c) Where appropriate, indicate whether a framewangkeement is
involved;

(d) Where appropriate, indicate whether a dynamicclpasing
system is involved;

(e) Where appropriate, the holding of an electraauction (in the
event of open, restricted or negotiated procedumete situation covered by
regulations 59(1)(a), 66(1)(a) and 72(1)(a)

4. Form of the contract.

5. Place of execution/performance of the works,delivery of products
or of the provision of services.

6. (a) Public works contracts:
- nature and extent of the works and general natiitiee work.

Indication in particular of options concerning slgpentary
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works, and, if known, the provisional timetable fecourse to these options
as well as the number of possible renewals, if Hrijre work or the contract
is subdivided into several lots, the size of théedent lots;

Nomenclature reference number(s),

- information concerning the purpose of the worktlog contract
where the latter also involves the drawing up @ijgets,

- in the event of a framework agreement, indicatadso of the
planned duration of the framework agreement, themesed total value of
the works for the entire duration of the framewadceement and, as far as
possible, the value and the frequency of the cotdr be awarded.

(b)  Public supply contracts:

- nature of the products to be supplied, indicatingparticular
whether tenders are requested with a view to pgeshi@ase rental, hire or
hire purchase or a combination of these, nomendatference number.

Quantity of products to be supplied, indicating particular
options concerning supplementary purchases aridhown, the provisional
timetable for recourse to these options as wethasnumber of renewals, if
any.

Nomenclature reference number(s),

- in the case of regular or renewable contractsndutiie course of
a given period, indicate also, if known, the tinidéafor subsequent contracts
for purchase of intended supplies,

- in the event of a framework agreement, indicatadso of the
planned duration of the framework agreement, thenased total value of
the supplies for the entire duration of the framdwagreement and, as far as
possible, the value and the frequency of the cotdr@ be awarded.

(c) Public service contracts:

- category and description of service. Nomenclatteg&erence
number(s).

Quantity of services to be provided. Indicate imtijgalar options
concerning supplementary purchases and, if knoweptovisional timetable
for recourse to these options as well as the nurbernewals, if any. In the
case of renewable contracts over a given periodesiimate of the time
frame, if known, for subsequent public contracts parchase of intended
services, in the event of a framework agreemerdication also of the
planned duration of the framework agreement, thenesed total value of
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the services for the entire duration of the framgwnagreement and, as far as
possible, the value and the frequency of the cotdri@ be awarded,

- indication of whether the execution of the senikeeserved by
law, regulation or administrative provision to atpaular profession.

Reference to the law, regulation or administrapvevision.

- indication of whether legal persons should indedhie names and
professional qualifications of the staff to be @sgible for the execution of
the service.

7. If the contracts are subdivided into lots, intima of the possibility of
tendering for one, for several or for all the lots.

8. Any time limit for completion of works/suppliestvices or duration of
the works/supply/services contract; where possble time limit by which works
will begin or any time limit by which delivery oupplies or services will begin.

9. Admission or prohibition of variants.

10. Where applicable particular conditions to whilcl performance of the
contract is subject.

11. Inthe case of open procedures:

(@) name, address, telephone and telefax number etaxtronic
address of the service from which contract docusesmtd additional
documents can be requested;

(b) where appropriate, time limit for submissionsotch requests;

(c) where appropriate, cost of and payment condstimm obtaining
these documents.

12. (a) Time limit for receipt of tenders or indicaditenders where a
dynamic purchasing system is being used (open duoes);

(b) time limit for receipt of request to participafeestricted and
negotiated procedures);

(c) address where these have to be transmitted;
(d) the language or languages in which they mustrbe/n up.
13. Inthe case of open procedures:

(a) persons authorised to be present at the opehitemders;
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(b) date, time and place for such opening.
14. Where appropriate any deposit and guarantees el

15. Main terms concerning financing and payment andeferences to the
texts in which these are contained.

16. Where applicable, the legal form to be takentbg grouping of
economic operators to whom the contract is to barded.

17. Selection criteria regarding the personal sibmadf economic operators
that may lead to their exclusion, and requiredrimf@tion proving that they do not
fall within the cases justifying exclusion. Selecti criteria and information
concerning the economic operators’ personal swuoatinformation and any
necessary formalities for assessment of the minineomnomic and technical
standards required of the economic operator. Mimmievel(s) of standards
possibly required.

18. Where there is a framework agreement:. the nundet, where
appropriate, proposed maximum number of economieraiprs who will be
members of it, the duration of the framework agreetrprovided for, stating, if
appropriate, the reasons for any duration exceeingyears.

19. Inthe case of a competitive dialogue or a natgd procedure with the
publication of a contract notice, indicate, if appriate, recourse to a staged
procedure in order gradually to reduce the numlbesotutions to be discussed or
tenders to be negotiated.

20. In the case of a restricted procedure, a comneetdialogue or a
negotiated procedure with the publication of a caxctt notice, when recourse is
had to the option of reducing the number of cangsldo be invited to submit
tenders, to engage in dialogue or to negotiate:imum and, if appropriate,
proposed maximum number of candidates and objedriteria to be used to
choose that number of candidates.

21. Time frame during which the tenderer must mamnits tender (open
procedures).

22. Where appropriate, names and addresses of eaqooperators already
selected by the contracting authority (negotiatextedures).

23. Criteria referred to in regulation 28(3), (4d&®) to be used for award
of the contract: "lowest price"” or "most economigahdvantageous tender".
Criteria representing the most economically advgedas tender as well as their
weighting shall be mentioned where they do not appethe specifications or, in
the event of a competitive dialogue, in the desirgpdocument.

24. Name and address of the body responsible foeapand, where
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appropriate, mediation procedures. Precise infaonatoncerning deadlines for
lodging appeals, or if need be the name, addretepphione number, fax number
and email address of the service from which thigrmation may be obtained.

25. Date(s) of publication of the prior informatinatice in accordance with
the technical specifications of publication inde@in Schedule 10 Il or statement
that no such publication was made.

26. Date of dispatch of the notice.
27. Indicate whether the contract is covered byApeeement.

SIMPLIFIED CONTRACT NOTICE FOR USE IN A DYNAMIC
PURCHASING SYSTEM

1. Country of contracting authority.
2.  Name and e-mail address of contracting authority.

3. Publication reference of the contract noticeth@ dynamic purchasing
system.

4. E-mail address at which the technical speciforatand additional
documents relating to the dynamic purchasing systesravailable.

5. Subject of contract: description by reference berts) of "CPV"
nomenclature and quantity or extent of the contratte awarded.

6. Time frame for submitting indicative tenders.
CONTRACT AWARD NOTICES
1. Name and address of the contracting authority.

2. Award procedures chosen. In the case of negdtjatecedure without
prior publication of a contract notice (regulati®®), justification.

3. Public works contracts: nature and extent of tomtract, general
characteristics of the work.

Public supply contracts: nature and quantity ofdpiis supplied, where
appropriate, by the supplier; nomenclature refezemamber.

Public service contracts: category and descriptioh the service;
nomenclature reference number; quantity of servicesht.

4. Date of contract award.

5. Contract award criteria.
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6. Number of tenders received.
7. Name and address of the successful economictopgra
8. Price or range of prices (minimum/maximum) paid.

9. Value of the tender (tenders) retained or thénésg) tender and lowest
tender taken into consideration for the contracarakv

10. Where appropriate, value and proportion of aumitrlikely to be
subcontracted to third parties.

11. Date of publication of the tender notice in ademce with the technical
specifications for publication in Schedule 10 II.

12. Date of dispatch of the notice.

13. Name and address of the body responsible foeapand, where
appropriate, mediation procedures. Precise infaonatoncerning the deadline
for lodging appeals, or if need be the name, addtetephone number, fax number
and email address of the service from which thigsrmation may be obtained.

ANNEX | B

INFORMATION WHICH MUST APPEAR
IN PUBLIC WORKS CONCESSION NOTICES

1. Name, address, fax number and email address efctmtracting
authority

2. (a) Place of execution
(b)  Subject of the concession; nature and extettie@Eervice
3. (a) Time limit for the submission of applications
(b)  Address to which they must be sent
(c) Language(s) in which they must be written
4. Personal, technical and financial conditionsearet by the candidates
5.  Criteria which will be applied in the award ogthontract

6. If appropriate, the minimum proportion of the w®rwhich will be
contracted out

7. Date of dispatch of the notice
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8. Name and address of the body responsible for apaed, where
appropriate, mediation procedures. Precise infaonatoncerning the deadline
for lodging appeals, or if need be the name, addtetephone number, fax number
and e-mail address of the service from which thisrimation may be obtained.

ANNEX 1 C

INFORMATION WHICH MUST APPEAR IN WORKS CONTRACT NOTCES
OF CONCESSIONNAIRES WHO ARE NOT CONTRACTING AUTHORES

1. (a) Place of execution

(b) Nature and extent of the services, general cherniatics of the
works

2. Any time limit for completion imposed

3. Name and address of the body from whom the spatidns and the
additional documents may be requested

4. (a) Time limit for the receipt of applicationsparticipate and/or the
receipt of tenders

(b)  Address to which they must be sent
(c) Language(s) in which they must be written
5. Any deposits or guarantees required
6. Economic and technical conditions to be met leyabntractor
7.  Criteria which will be applied in the award ogthontract
8. Date of dispatch of the notice
ANNEX | D
INFORMATION WHICH MUST APPEAR IN DESIGN CONTEST NAQTES
1. Name, address, fax number and email address efctntracting
authority and those of the service from which tleligonal documents may be
obtained
2. Description of the project

3. Type of contest: open or restricted

4. In the event of an open contest: time limit fog submission of projects
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5. In the event of a restricted contest:
(a) number of participants contemplated
(b) names of the participants already selectechyf a
(c) criteria for the selection of participants
(d) time limit for requests to participate

6. If appropriate, indicate that the participatisrréstricted to a specified
profession

7.  Criteria which will be applied in the evaluatiohthe projects
8. Names of any members of the jury who have alrdsan selected

9. Indicate whether the jury's decision is binding the contracting
authority

10. Number and value of any prizes
11. Payments to be made to all participants, if any

12. Indicate whether any contracts following thetestwill or will not be
awarded to the winner or winners of the contest

13. Date of dispatch of the notice
NOTICE OF THE RESULTS OF A CONTEST

1. Name, address, fax number and email address efctmtracting
authority

2. Description of the project

3. Total number of participants

4. Number of foreign participants
5. Winner(s) of the contest

6. Any prizes

7. Reference of the contest notice

8. Date of dispatch of the notice
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ANNEX 11
FEATURES CONCERNING PUBLICATION
1. Publication of notices

(@) Notices referred to in regulations 49, 71(3) 483 and 58(6)
must be sent by the contracting authorities to @ifice for Official
Publications of the European Communities in themiar established by
implementing measures to be adopted by the Comomssiaccordance with
the procedure referred to in Article 77(2) of Eugap Union Directive 2004/
18/EC. The prior information notices referred torggulation 49(1), first
sub-paragraph, published on a buyer profile asrttest in point 2(b), must
also use that format, as must the notice of sudtigation.

(b)  Notices referred to in regulations 49, 71(3) §@dand 58(6) are
published by the Office for Official Publicationsf ahe European
Communities or by the contracting authorities ire tavent of a prior
information notice published on a buyer profilearcordance with regulation
49(1), first sub-paragraph.

In addition, contracting authorities may publisistinformation on the
Internet on a "buyer profile" as referred to inmid2(b).

(c) The Office for Official Publications of the Euyean
Communities will give the contracting authority tbenfirmation referred to
in regulation 49(10).

2. Publication of complementary or additional infaton

(@) Contracting authorities are encouraged to phblithe
specifications and the additional documents inrtbetirety on the Internet.

(b) The buyer profile may include prior informatiomotices as
referred to in regulation 49(1)(a), information ongoing invitations to
tender, scheduled purchases, contracts concludedegures cancelled and
any useful general information, such as a contaittpa telephone and a fax
number, a postal address and an e-mail address.

3. Format and procedures for sending notices eleicitly. The format
and procedure for sending notices electronically accessible at the Internet
address "http://simap.eu.int".
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SCHEDULE 11
List of Products in the Field of Defence

This list of products in the Field of Defence shalthat list as established by
the list covered in Annex Il of EC Directive 93/8&C.

SCHEDULE 12

Requirements relating to Devices for the Electrddéceipt of Tenders, Requests
for Participation and Plans and Projects in Costest

Devices for the electronic receipt of tenders, e=qsl for participation and
plans and projects in contests must at least gtegathrough technical means and
appropriate procedures, that:

(a) electronic signatures relating to tenders, retpuéo participate
and the forwarding of plans and projecs comply wittional provisions
adopted pursuant to Directive 1999/93/EC;

(b) the exact time and date of the receipt of tesdeequests to
participate and the submission of plans and prsjeein be determined
precisely;

(c) it may be reasonably ensured that, before thme timits said
down, no-one can have access to data transmitteel tinese requiremens;

(d) if that access prohibition is infringed, it mdye reasonably
ensured that the infringement is clearly detectable

(e) only authorized persons may set or change thesdar opening
data received;

(f)  during the different stages of the contract advarocedure or of
the contest access to all data submitted, or tbthareof, must be possible
only through simultaneous action by authorized @ess

(g) simultaneous action by authorized persons mi& gccess to
data transmitted only after the prescribed date;

(h) data received and opened in accordance witretheguiremens
must remain accessible only to persons authorisedicfuaint themselves
therewith.



Ippubblikat mid-Dipartiment tal-Informazzjoni (doi.gov.mt) — Valletta — Published by the Department of Information (doi.gov.mt) — Valletta
Mitbugh fl-Istamperija tal-Gvern fuq karta ri¢iklata — Printed at the Government Printing Press on recycled paper s
LT
Prezz/Price
€11.74





