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DOUBLE TAXATION RELIEF ON TAXES ON
INCOME WITH SOUTH AFRICA ORDER

12th November, 1997

LEGAL NOTICE 89 of 1998, as amended by Legal N@&&2of 2013.

1. The title of this Order is Double Taxation Reliaf daxes Title.
on Income with South Africa Order.

2. It is hereby declared: Arrangements to
have effect.

(a) that the arrangements specified in the Agreement s
out in the Schedule to this Order have been made wi
the Government of South Africa with a view to
affording relief from double taxation in relation the
following taxes imposed by the laws of South Africa

(i) the normal tax;
(i) the non-resident shareholders’ tax; and
(iii) the secondary tax on companies;

(b) that it is expedient that those arrangements shoul
have effect.
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SCHEDULE

AGREEMENT
BETWEEN MALTA AND SOUTH AFRICA
FOR THE AVOIDANCE OF DOUBLE TAXATION
AND THE PREVENTION OF FISCAL EVASION
WITH RESPECT TO TAXES ON INCOME

The Government of Malta and the Government of tle@dblic of South Africa,
desiring to conclude an Agreement for the avoidaotedouble taxation and the
prevention of fiscal evasion with respect to tarasncome, have agreed as follows:

CHAPTER |
SCOPE OF THE AGREEMENT
ARTICLE 1

Personal Scope

This Agreement shall apply to persons who are rstsl of one or both of the
Contracting States.

ARTICLE 2

Taxes Covered
1. The existing taxes to which this Agreement shalply are:
(&) in Malta:
the income tax;
(hereinafter referred to as "Malta tax");
(b) in South Africa:
(i) the normal tax;
(i) the non-resident shareholders’ tax; and
(iii) the secondary tax on companies;
(hereinafter referred to as "South African tax").
2.  This Agreement shall apply also to any identioalsubstantially similar
taxes which are imposed after the date of signatfithe Agreement in addition to,
or in place of, the existing taxes. The competertharities of the Contracting States

shall notify each other of any significant changdsich have been made in their
respective taxation laws.

3. Notwithstanding the other provisions of this Até, this Agreement shall
not apply to tax paid or payable in Malta in accorde with the provisions of sub-
article (13) of article 56 of the Income Tax Actnmerning the chargeable income of
any person engaged in the production of petroleundpced in Malta or any
substantially similar provision which is imposedeafthe date of signature of this
Agreement.



DOUBLE TAXATION RELIEF ON TAXES ON INCOME
WITH SOUTH AFRICA [S.L.123.45 3

CHAPTER 11
DEFINITIONS
ARTICLE 3

General Definitions
1. For the purposes of this Agreement, unless tmext otherwise requires:

(a) the term "Malta" means the Republic of Malta andhen used in a
geographical sense, means the Island of Maltalsteend of Gozo and the other
islands of the Maltese archipelago including theiterial waters thereof, and any
area outside the territorial waters of Malta whiths been or may hereafter be
designated, in accordance with international lavd amder the law of Malta
concerning the continental shelf, as an area withlmch the rights of Malta with
respect to the seabed and subsoil and their natesaurces may be exercised;

(b) the term "South Africa" means the Republic of SpAfrica and, when used
in a geographical sense, includes the territored shereof as well as any area
outside the territorial sea, including the contitedrshelf, which has been or may
hereafter be designated, under the laws of SoutticAfand in accordance with
international law, as an area within which Southriéd may exercise sovereign
rights or jurisdiction;

(c) the terms "a Contracting State" and "the other t€uaning State" mean
Malta or South Africa as the context requires;

(d) the term "person” includes an individual, a compand any other body of
persons;

(e) the term "company" means any body corporate oremity which is treated
as a body corporate for tax purposes;

(f) the terms "enterprise of a Contracting State" dedterprise of the other
Contracting State" mean respectively an enterpcs@ied on by a resident of a
Contracting State and an enterprise carried on tBsalent of the other Contracting
State;

(g) the term “international traffic" means any trandpby a ship or aircraft
operated by an enterprise of a Contracting Statee when the ship or aircraft is
operated solely between places in the other CotitrgState;

(h) the term "competent authority" means:

(i) in Malta: the Minister responsible for financer diis authorised
representative;

(if) in South Africa: the Commissioner for Inland ®&ue or his authorised
representative;

(i) the term "national” means:
() any individual possessing the nationality of anfracting State;

(i) any legal person, partnership or associationiuilleg its status as such
from the laws in force in a Contracting State.

2.  Asregards the application of the Agreement I§oatracting State any term
not defined therein shall, unless the context othige requires, have the meaning
which it has under the laws of that State concegnihe taxes to which this
Agreement applies.
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ARTICLE 4"

Resident

1. For the purposes of this Agreement, the termitlaag of a Contracting
State" means any person who, under the laws ofStete, is liable to tax therein by
reason of that person’s domicile, residence, platemanagement or any other
criterion of a similar nature, and also includesattState and any political
subdivision or local authority thereof. This terrgwever, does not include any
person who is liable to tax in that State in regpmdy of income from sources in
that State.

2. Where by reason of the provisions of paragrapm Individual is a resident
of both Contracting States, then his status shaldétermined as follows:

(a) he shall be deemed to be a resident of the Statehiich he has a
permanent home available to him; if he has a peenathome available
to him in both States, he shall be deemed to besalent of the State
with which his personal and economic relations al@ser (centre of
vital interests);

(b) if the State in which he has his centre of vitaterests cannot be
determined, or if he has no permanent home availalhim in either
State, he shall be deemed to be a resident ofttte 8 which he has an
habitual abode;

(c) if he has an habitual abode in both States oreither of them, he shall
be deemed to be a resident of the State of whicis laenational;

(d) if he is a national of both States or of neithértttem, the competent
authorities of the Contracting States shall setike question by mutual
agreement.

3. Where by reason of the provisions of paragraph derson other than an
individual is a resident of both Contracting Statdeen it shall be deemed to be a
resident of the State in which its place of effeetmanagement is situated, or, if that
cannot be established, the competent authoritieeeContracting States shall settle
the question by mutual agreement and determinartbde of application of this
Agreement to such person.

ARTICLE 5

Permanent Establishment

1. For the purpose of this Agreement, the term "maremt establishment"
means a fixed place of business through which theiress of an enterprise is
wholly or partly carried on.

2. The term "permanent establishment" includes esfigc
(a) a place of management;
(b) a branch;
(c) an office;
(d) a factory;
(e) a workshop; and
(f) a mine, an oil or gas well, a quarry or any otphkxce of extraction of

*as amended by Protocol reproduced in Legal No3ie2 of 2013.
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natural resources including an offshore drillintgsi
3.  The term "permanent establishment" likewise engasses:

(8) a building site, a construction, assembly or itlateon project or
supervisory activities in connection therewith, loaly where such site,
project or activities continue for a period of mahan six months;

(b) the furnishing of services, including consultansgrvices, by an
enterprise through employees or other personnelaged) by the
enterprise for such purpose, but only where adésitof that nature
continue (for the same or a connected project) withe Contcacting
State for a period or periods aggregating more thianmonths within
any 12-month period.

4.  An enterprise of a Contracting State shall benuksk to have a permanent
establishment in the other Contracting State ifipment is being used or installed
in that other State, or supervision thereof is iearout, by, for or under contract with
the enterprise during a period or periods aggregathore than six months within
any 12-month period.

5. Notwithstanding the preceding provisions of thisticle, the term
"permanent establishment" shall be deemed notdlude:

(a) the use of facilities solely for the purpose dafrsige, display or delivery
of goods or merchandise belonging to the enterprise

(b) the maintenance of a stock of goods or merchanbédenging to the
enterprise solely for the purpose of storage, digmr delivery;

(c) the maintenance of a stock of goods or merchand&denging to the
enterprise solely for the purpose of processin@hgther enterprise;

(d) the maintenance of a fixed place of business gdi@ the purpose of
purchasing goods or merchandise, or of collectimgrimation, for the
enterprise;

(e) the maintenance of a fixed place of business gdi@ the purpose of
carrying on, for the enterprise, any other activitya preparatory or
auxiliary character;

(f) the maintenance of a fixed place of business gdtal any combination
of activities mentioned in sub-paragrapla fo (e), provided that the
overall activity of the fixed place of business uktgig from this
combination is of a preparatory or auxiliary chdeac

6. Notwithstanding the provisions of paragraphs H &) where a person -
other than an agent of an independent status tarwperagraph 7 applies - is acting
on behalf of an enterprise and has, and habiteadgreises, in a Contracting State an
authority to conclude contracts in the name oféheerprise, that enterprise shall be
deemed to have a permanent establishment in tlaa¢ 81 respect of any activities
which that person undertakes for the enterpriségamthe activities of such person
are limited to those mentioned in paragraph 5 whitlexercised through a fixed
place of business, would not make this fixed pla¢edbusiness a permanent
establishment under the provisions of that paragrap

7. An enterprise of a Contracting State shall not dememed to have a
permanent establishment in the other ContractirageStinerely because it carries on
business in that other State through a broker, gér@®mmission agent or any other
agent of an independent status, provided that pechons are acting in the ordinary
course of their business. However, when the ad#isiof such an agent are devoted
wholly or almost wholly on behalf of that enterggiand the transactions between
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that agent and the enterprise are not made und®s é&ngth conditions, he will not
be considered an agent of an independent statusinvthe meaning of this
paragraph.

8. The fact that a company which is a resident @fomtracting State controls
or is controlled by a company which is a resideinthe other Contracting State, or
which carries on business in that other State (Wketthrough a permanent
establishment or otherwise), shall not of itselfnstitute either company a
permanent establishment of the other.

CHAPTER 111
TAXATION OF INCOME
ARTICLE 6

Income from Immovable Property

1. Income derived by a resident of a Contractingté&stlom immovable
property (including income from agriculture or fetey) situated in the other
Contracting State may be taxed in that other State.

2.  The term "immovable property" shall have the megnwhich it has under
the law of the Contracting State in which the pnapen question is situated. The
term shall in any case include property accessorynmovable property, livestock
and equipment used in agriculture and forestryhtsgto which the provisions of
general law respecting immovable property applyfusct of immovable property
and rights to variable or fixed payments as consitien for the working of, or the
right to work, or to explore for, mineral depositsgurces and other natural
resources. Ships, boats and aircraft shall noelganded as immovable property.

3. The provisions of paragraph 1 shall apply to imneoderived from the direct
use, letting, or use in any other form of immovapteperty.

4.  The provisions of paragraphs 1 and 3 shall ajgwlyato the income from
immovable property of an enterprise and to incomuenfimmovable property used
for the performance of independent personal sesvice

ARTICLE 7

Business Profits

1. The profits of an enterprise of a Contractingt&tshall be taxable only in
that State unless the enterprise carries on busiiteshe other Contracting State
through a permanent establishment situated theléithe enterprise carries on
business as aforesaid, the profits of the entegprmiay be taxed in the other State but
only so much of them as is attributable to thanpement establishment.

2.  Subject to the provisions of paragraph 3, where emterprise of a
Contracting State carries on business in the ofd@ntracting State through a
permanent establishment situated therein, therdl sha@ach Contracting State be
attributed to that permanent establishment theifraefhich it might be expected to
make if it were a distinct and separate enterpesgaged in the same or similar
activities under the same or similar conditions a®éling wholly independently
with the enterprise of which it is a permanent bBB&ament or with other associated
enterprises with which it deals.

3. In determining the profits of a permanent esttitient, there shall be
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allowed as deductions expenses which are incuriadtiie purposes of the
permanent establishment, including executive antegal administrative expenses
so incurred, whether incurred in the Contractingt8tin which the permanent
establishment is situated or elsewhere.

4. Insofar as it has been customary in a Contrac8tafe to determine the
profits to be attributed to a permanent establishinen the basis of an
apportionment of the total profits of the enterpri® its various parts, nothing in
paragraph 2 shall preclude that Contracting Stedmfdetermining the profits to be
taxed by such an apportionment as may be custoritagymethod of apportionment
adopted shall, however, be such that the resultldfein accordance with the
principles contained in this Article.

5. No profits shall be attributed to a permanenakkshment by reason of the
mere purchase by that permanent establishment ofig@r merchandise for the
enterprise.

6. For the purpose of the preceding paragraphsptbéts to be attributed to
the permanent establishment shall be determinethéysame method year by year
unless there is good and sufficient reason to thdrary.

7.  Where profits include items of income which amald with separately in
other Articles of this Agreement, then the provigoof those Articles shall not be
affected by the provisions of this Article.

8. The provisions of this Article shall not affebte provisions of the law of a
Contracting State regarding the taxation of profiitsn the business of insurance.

ARTICLE 8

International Traffic

1. Profits of an enterprise of a Contracting Staterf the operation of ships or
aircraft in international traffic shall be taxaldaly in that State.

2. For the purposes of this Article, profits frometloperation of ships or
aircraft in international traffic shall include:

(a) profits derived from the rental on a bare boatibad ships or aircraft
used in international traffic,

(b) profits derived from the use or rental of contame

if such profits are incidental to the profits to wwh the provisions of paragraph 1
apply.

3.  The provisions of paragraph 1 shall also applytofits derived from the
participation in a pool, a joint business or aremmiational operating agency.

ARTICLE 9

Associated Enterprises
1.  Where -

(a) an enterprise of a Contracting State participatiesctly or indirectly in
the management, control or capital of an enterpridethe other
Contracting State, or

(b) the same persons participate directly or indireétl the management,
control or capital of an enterprise of a ContragtiBtate and an
enterprise of the other Contracting State,
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and in either case conditions are made or imposad/den the two enterprises in
their commercial or financial relations which diffeom those which would be made
between independent enterprises, then any proftiklwwould, but for those
conditions, have accrued to one of the enterprises,by reason of those conditions,
have not so accrued, may be included in the prafftshat enterprise and taxed
accordingly.

2. Where a Contracting State includes in the profitsan enterprise of that
State - and taxes accordingly - profits on whicherterprise of the other
Contracting State has been charged to tax in thia¢roState and the profits so
included are profits which would have accrued te #nterprise of the first-
mentioned State if the conditions made betweentweenterprises had been those
which would have been made between independentprdes, then that other State
shall make an appropriate adjustment to the amoftithe tax charged therein on
those profits. In determining such adjustment, degard shall be had to the other
provisions of this Agreement and the competent auitites of the Contracting States
shall if necessary consult each other.

ARTICLE 10"

Dividends

1. Dividends paid by a company which is a residefrd €ontracting State to a
resident of the other Contracting State may bedadrehat other State.

2. However, such dividends may also be taxed in @omtracting State of
which the company paying the dividends is a residam according to the laws of
that State, but:

(a) where the dividends are paid by a company wisctesident of South
Africa to a resident of Malta who is the benefictayner thereof, the tax
so charged shall not exceed:

(i) 5 per cent of the gross amount of the divideifdthe beneficial
owner is a company which holds at least 10 per oéthe capital
of the company paying the dividends; or

(i) 10 per cent of the gross amount of the dividemd all other cases.

(b) where the dividends are paid by a company wisch resident of Malta
to a resident of South Africa who is the benefi@ainer thereof, Malta
tax on the gross amount of the dividends shall eateed that
chargeable on the profits out of which the dividermde paid.

The competent authorities of the Contracting Stagkall by mutual
agreement settle the mode of application of thesédtions.

This paragraph shall not affect the taxation of tbenpany in respect of the
profits out of which the dividends are paid.

3.  The term "dividends" as used in this Article mgamcome from shares or
other rights participating in profits (not beinghdeclaims), as well as income from
other corporate rights which is subjected to themesdaxation treatment as income
from shares by the laws of the Contracting Statevbith the company making the
distribution is a resident.

4.  The provisions of paragraphs 1 and 2 shall nplyaff the beneficial owner
of the dividends, being a resident of a Contract8igte, carries on business in the

*as amended by Protocol reproduced in Legal No3ie2 of 2013.
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other State of which the company paying the dividlems a resident, through a
permanent establishment situated therein, or perfédn that other State independent
personal services from a fixed base situated timer@id the holding in respect of
which the dividends are paid is effectively connedttwith such permanent
establishment or fixed base. In such case the praws of Article 7 or Article 14, as
the case may be, shall apply.

5.  Where a company which is a resident of a ConimgcState derives profits
or income from the other Contracting State, th&teotState may not impose any tax
on the dividends paid by the company, except insasasuch dividends are paid to a
resident of that other State or insofar as the imgldn respect of which the dividends
are paid is effectively connected with a permanestablishment or a fixed base
situated in that other State, nor subject the camsaundistributed profits to a tax
on the company’s undistributed profits, even if thividends paid or the
undistributed profits consist wholly or partly ofgdits or income arising in such
other State.

ARTICLE 11

Interest

1. Interest arising in a Contracting Stats and paich resident of the other
Contracting State may be taxed in that other State.

2. However, such interest may also be taxed in thetacting State in which
it arises and according to the laws of that Sthtd,if the recipient is the beneficial
owner of the interest, the tax so charged shallexateed 10 per cent of the gross
amount of the interest.

3. Notwithstanding the provisions of paragraph 2tefiast arising in a
Contracting State shall be exempt from tax in tBite if:

(a) the payer of the interest is the Governmentat Contracting State or a
political subdivision or a local authority thereof;,

(b) the interest is paid to the Government of thHeeotContracting State or a
political subdivision or a local authority thereoft,

(c) the interest is paid by the Central Bank of tBantracting State or to
the Central Bank of the other Contracting State; or

(d) the interest is paid to any institution or bodhich is wholly owned,
directly or indirectly, by the other Contractinga$ or a political
subdivision or a local authority thereof; or

(e) the interest arises in respect of any debt imsémt listed on a
recognised stock exchange.

4. For the purposes of paragraph 3(e), the termogeised stock exchange"
means:

(a) in Malta, the Malta Stock Exchange;
(b) in South Africa, the Johannesburg Stock Exchange

(c) any other stock exchange agreed upon by the etemp authorities of
the Contracting States

5. The term "interest" as used in this Article mear®me from debt-claims of
every kind, whether or not secured by mortgage whdther or not carrying a right

*as amended by Protocol reproduced in Legal No3ie2 of 2013.
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to participate in the debtor’s profits, and in pauiar, income from government
securities and income from bonds or debenturedudting premiums and prizes
attaching to such securities, bonds or debentWRenalty charges for late payment
shall not be regarded as interest for the purpdghis Article.

6. The provisions of paragraphs 1 and 2 shall nplyaf the beneficial owner
of the interest, being a resident of a Contractigte, carries on business in the
other Contracting State in which the interest asisthrough a permanent
establishment situated therein, or performs in tither State independent personal
services from a fixed base situated therein, arddiabt-claim in respect of which
the interest is paid is effectively connected wstich permanent establishment or
fixed base. In such case the provisions of Articler Article 14, as the case may be,
shall apply.

7. Interest shall be deemed to arise in a Contrgc8tate when the payer is
that State itself, a political sub-division, a lbeathority or a resident of that State.
Where, however, the person paying the interest,tivbiehe is a resident of a
Contracting State or not, has in a Contractinge&tapermanent establishment or a
fixed base in connection with which the indebtednes which the interest is paid
was incurred, and such interest is borne by suacmpaent establishment or fixed
base, then such interest shall be deemed to arideei State in which the permanent
establishment or fixed base is situated.

8. Where, by reason of a special relationship betwédee payer and the
beneficial owner or between both of them and sothemperson, the amount of the
interest, having regard to the debt-claim for whitls paid, exceeds the amount
which would have been agreed upon by the payerthadeneficial owner in the
absence of such relationship, the provisions o thiticle shall apply only to the
last-mentioned amount. In such case, the excedsopdne payments shall remain
taxable according to the laws of each ContractitajeS due regard being had to the
other provisions of this Agreement.

ARTICLE 12

Royalties

1. Royalties arising in a Contracting State and paic resident of the other
Contracting State may be taxed in that other State.

2. However, such royalties may also be taxed inGbatracting State in which
they arise and according to the laws of that Stiaweé if the recipient is the beneficial
owner of the royalties, the tax so charged shatlex@eed 10 per cent of the gross
amount of the royalties.

3.  The term "royalties" as used in this Article megmayments of any kind
received as a consideration for the use of, orright to use, any copyright of
literary, artistic or scientific works includingreématograph films, any patent, trade
mark, design or model, plan, secret formula or meg, or for information
concerning industrial, commercial or scientific exignce.

4.  The provisions of paragraphs 1 and 2 shall nptyaff the beneficial owner
of the royalties, being a resident of a Contract8tgte, carries on business in the
other Contracting State in which the royalties &rishrough a permanent
establishment situated therein, or performs in tither State independent personal
services from a fixed base situated therein, amdright or property in respect of
which the royalties are paid is effectively connedtwith such permanent
establishment or fixed base. In such case, theigias of Article 7 or Article 14, as
the case may be, shall apply.
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5. Royalties shall be deemed to arise in a Contngc8tate when the payer is
that State itself, a political sub-division, a lbaaithority or a resident of that State.
Where, however, the person paying the royaltiesethibr he is a resident of a
Contracting State or not, has in a Contracting&tapermanent establishment or a
fixed base in connection with which the obligatitmnpay the royalties was incurred,
and such royalties are borne by such permanenbkshtanent or fixed base, then
such royalties shall be deemed to arise in the &tatwhich the permanent
establishment or fixed base is situated.

6. Where, by reason of a special relationship betw#ee payer and the
beneficial owner or between both of them and sothermperson, the amount of the
royalties, having regard to the use, right or imfi@tion for which they are paid,
exceeds the amount which would have been agreed byothe payer and the
beneficial owner in the absence of such relatiopsthe provisions of this Article
shall apply only to the last-mentioned amount. licls case, the excess part of the
payments shall remain taxable according to the lafwsach Contracting State, due
regard being had to the other provisions of thisefgnent.

ARTICLE 13

Alienation of Property

1. Income or gains derived by a resident of a Caing State from the
alienation of immovable property referred to in ikté 6 and situated in the other
Contracting State may be taxed in that other State.

2. Income or gains from the alienation of sharec@mparable interests in a
company, the assets of which consist wholly or pipally of immovable property,
may be taxed in the Contracting State in whichdksets or the principal assets of
the company are situated.

3. Income or gains from the alienation of movablegarty forming part of the
business property of a permanent establishmenthwéincenterprise of a Contracting
State has in the other Contracting State or of rhtevaroperty pertaining to a fixed
base available to a resident of a Contracting Statbe other Contracting State for
the purpose of performing independent personalisesy including such income or
gains from the alienation of such a permanent distalnent (alone or with the whole
enterprise) or of such fixed base, may be taxetthénother State.

4. Income or gains from the alienation of ships drcraft operated in
international traffic by an enterprise of a Contiag State, or movable property
pertaining to the operation of such ships or aifcehall be taxable only in that
State.

5. Income or gains from the alienation of any prapether than that referred
to in paragraphs 1, 2, 3 and 4 shall be taxablg onthe Contracting State of which
the alienator is a resident.

ARTICLE 14

Independent Personal Services

1. Income derived by a resident of a Contractingtétin respect of
professional services or other activities of aneipendent character shall be taxable
only in that State. However, such income may bedaix the other Contracting State
in the following circumstances:

(a) if he has a fixed base regularly available to lminhe other Contracting
State for the purpose of performing his activit{gswhich case only so
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much of the income as is attributable to that fikede may be taxed in
that other Contracting State); or

(b) if his stay in the other Contracting State is #rperiod or periods
amounting to or exceeding in the aggregate 183 dayany twelve-
month period commencing or ending in the fiscalry@ancerned; or

(c) if the net income for his services in the othern€@acting State is
derived from residents of that State and exceedbeéncurrency of that
State the equivalent of 20,000 United States dsliduring the fiscal
year.

2.  The term "professional services" includes esgiciadependent scientific,
literary, artistic, educational or teaching actieg as well as the independent
activities of physicians, lawyers, engineers, amttis, dentists and accountants.

ARTICLE 15

Dependent Personal Services

1. Subject to the provisions of Articles 16, 18 drg] salaries, wages and other
similar remuneration derived by a resident of a €acting State in respect of an
employment shall be taxable only in that State smlhe employment is exercised in
the other Contracting State. If the employmentasgercised, such remuneration as
is derived therefrom may be taxed in that otheteésta

2. Notwithstanding the provisions of paragraph dmuneration derived by a
resident of a Contracting State in respect of apleyment exercised in the other
Contracting State shall be taxable only in thetfimentioned State if:

(a) the recipient is present in the other State fgueaiod or periods not
exceeding in the aggregate 183 days in any tweleetm period
commencing or ending in the fiscal year concerraad]

(b) the remuneration is paid by, or on behalf of, ampyer who is not a
resident of the other State, and

(c) the remuneration is not borne by a permanent &stabent or a fixed
base which the employer has in the other State.

3. Notwithstanding the preceding provisions of thAsticle, remuneration
derived in respect of an employment exercised abaaship or aircraft operated in
international traffic by an enterprise of a Contiag State may be taxed in that
State.

ARTICLE 16

Directors’ Fees

Directors’ fees and other similar payments deribgda resident of a Contracting
State in his capacity as a member of the boardrefctbrs of a company which is a
resident of the other Contracting State may beddrehat other State.

ARTICLE 17

Entertainers and Sportsmen

1. Notwithstanding the provisions of Articles 7, &44d 15, income derived by
a resident of a Contracting State as an entertagueh as a theatre, motion picture,
radio or television artiste, or a musician, or aspartsman, from his personal



DOUBLE TAXATION RELIEF ON TAXES ON INCOME
WITH SOUTH AFRICA [S.L.123.45 13

activities as such exercised in the other Contngc8tate, may be taxed in that other
State.

2. Where income in respect of personal activitiesreised by an entertainer or
a sportsman in his capacity as such accrues néltdcentertainer or sportsman
himself but to another person, that income maywithistanding the provisions of
Articles 7, 14 and 15, be taxed in the Contractstgte in which the activities of the
entertainer or sportsman are exercised.

ARTICLE 18

Pensions and Annuities

1. Subject to the provisions of paragraph 2 of Aeit9, pensions and similar
remuneration and annuities arising in a Contracttgte and paid to a resident of
the other Contracting State may be taxed in thet-finentioned State.

2. Notwithstanding the provisions of paragraph 1npgiens paid and other
payments made under the social security legislatiba Contracting State shall be
taxable only in that State.

ARTICLE 19

Government Service

1. (a) Salaries, wages and other similar remuneratiohgiothan a pension,
paid by, or out of funds created by, a Contractstgte or a political subdivision or a
local authority thereof to an individual in respeétservices rendered to that State or
subdivision or authority shall be taxable only irat State.

(b) However, such salaries, wages and similar remuimrashall be taxable
only in the other Contracting State if the serviees rendered in that State and the
individual is a resident of that State who:

(i) is a national of that State; or

(i) did not become a resident of that State solédy the purpose of
rendering the services.

2. (a8 Any pension paid by, or out of funds created bZ;antracting State or a
political subdivision or a local authority theretf an individual in respect of
services rendered to that State or subdivisionutharity shall be taxable only in
that State.

(b) However, such pension shall be taxable only indtteer Contracting State if
the individual is a resident of, and a nationaltbft State.

3.  The provisions of Articles 15, 16 and 18 shalplgpto salaries, wages and
similar remuneration, and to pensions, in respédeovices rendered in connection
with a business carried on by a Contracting Stata political subdivision or a local
authority thereof.

4, Salaries, wages and similar remuneration paid eund development
assistance programme of a Contracting State, ofireds exclusively supplied by
that State to a specialist or volunteer secondetdmther Contracting State with the
consent of that other State, shall be deemed te baen paid by the first-mentioned
State and shall be taxable only in that State.

ARTICLE 20

Students and Business Apprentices
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A student or business apprentice who is preseit @ontracting State solely for
the purpose of his education or training and whmisimmediately before being so
present was, a resident of the other ContractimgeSshall be exempt from tax in the
first-mentioned State on payments received fronsiolgt that first-mentioned State
for the purposes of his maintenance, educatiomaining.

ARTICLE 21

Other Income

1. Items of income of a resident of a Contractingt&t wherever arising, not
dealt with in the foregoing Articles of this Agreemt shall be taxable only in that
State.

2.  The provisions of paragraph 1 shall not applynttome, other than income
from immovable property as defined in paragraphf ZAdicle 6, if the recipient of
such income, being a resident of a ContractingeStedrries on business in the other
Contracting State through a permanent establishsitudted therein, or performs in
that other State independent personal services &dixed base situated therein, and
the right or property in respect of which the inaois paid is effectively connected
with such permanent establishment or fixed basesuoh case, the provisions of
Article 7 or Article 14, as the case may be, shalbly.

CHAPTER IV
ELIMINATION OF DOUBLE TAXATION
ARTICLE 22

Elimination of Double Taxation
1. In the case of Malta, double taxation shall benglated as follows:

Subject to the provisions of the law of Malta redjag the allowance of a credit
against Malta tax in respect of foreign tax, wheneaccordance with the provisions
of this Agreement, there is included in a Maltaessment income from sources
within South Africa, the South African tax on suigttome shall be allowed as a
credit against the relative Malta tax payable tbere

2. In the case of South Africa, double taxation kbaleliminated as follows:

Where South African tax is, in accordance with pmevisions of this Agreement,
paid by South African residents in respect of in@mhich, in terms of the
provisions of this Agreement, is taxable in Malkdglta tax on such income shall be
deducted from the South African tax but in an antawst exceeding that proportion
of the South African tax which such items of incobresar to the entire income.

3.  Where the Agreement provides that income arism@ Contracting State
shall be relieved from tax in that State, eithefuh or in part, and, under the law in
force in the other Contracting State, such incomsubject to tax by reference to the
amount thereof which is remitted to or receivedthat other State and not by
reference to the full amount thereof, then theektlio be allowed in the first-
mentioned State shall apply only to so much of ilheome as is remitted to or
received in the other State.

CHAPTER V

SPECIAL PROVISIONS
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ARTICLE 23

Non-Discrimination

1. The Nationals of a Contracting State shall notsbéjected in the other
Contracting State to any taxation or any requiretrommnected therewith, which is
other or more burdensome than the taxation and eotead requirements to which
nationals of that other State in the same circunts, in particular with respect to
residence, are or may be subjected. This provisball, notwithstanding the
provisions of Article 1, also apply to persons wdre not residents of one or both of
the Contracting States.

2. The taxation on a permanent establishment whioheaterprise of a
Contracting State has in the other Contracting &stdtall not be less favourably
levied in that other State than the taxation levéedenterprises of that other State
carrying on the same activities. This provisionlsinat be construed as obliging a
Contracting State to grant to residents of the otBentracting State any personal
allowances, reliefs and reductions for taxationgmses on account of civil status or
family responsibilities which it grants to its owasidents.

3. Except where the provisions of paragraph 1 oficdet9, paragraph 7 of
Article 11, or paragraph 6 of Article 12 apply, arest, royalties and other
disbursements paid by an enterprise of a Contrgc$itate to a resident of the other
Contracting State shall, for the purpose of detaing the taxable profits of such
enterprise, be deductible under the same conditaand they had been paid to a
resident of the first-mentioned State.

4. Enterprises of a Contracting State, the capifavbich is wholly or partly
owned or controlled, directly or indirectly, by ome more residents of the other
Contracting State, shall not be subjected in th&tdfinentioned State to any taxation
or any requirement connected therewith which isottr more burdensome than the
taxation and connected requirements to which ostmilar enterprises of the first-
mentioned State are or may be subjected.

5. In this Article the term "taxation" means taxesich are the subject of this
Agreement.

ARTICLE 24

Mutual Agreement Procedure

1. Where a person considers that the actions ofoort®th of the Contracting
States result or will result for him in taxationtno accordance with the provisions
of this Agreement, he may, irrespective of the rdime provided by the domestic
law of those States, present his case to the ceenpetuthority of the Contracting
State of which he is a resident or, if his case esmnder paragraph 1 of Article 23,
to that of the Contracting State of which he isaéional. The case must be presented
within three years from the first notification dfe action resulting in taxation not in
accordance with the provisions of this Agreement.

2.  The competent authority shall endeavour, if tbgeotion appears to it to be
justified and if it is not itself able to arrive atsatisfactory solution, to resolve the
case by mutual agreement with the competent authoffithe other Contracting
State, with a view to the avoidance of taxation ethis not in accordance with the
Agreement. Any agreement reached shall be impleetenbtwithstanding any time
limits in the domestic law of the Contracting State

3. The competent authorities of the Contracting &tashall endeavour to
resolve by mutual agreement any difficulties or #osi arising as to the
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interpretation or application of the Agreement. yhweay also consult together for
the elimination of double taxation in cases notyed for in the Agreement.

4.  The competent authorities of the Contracting &ahay communicate with
each other directly for the purpose of reachingagneement in the sense of the
preceding paragraphs.

ARTICLE 25

Exchange of Information

1. The competent authorities of the Contracting éashall exchange such
information as is foreseeably relevant for carryiogt the provisions of this
Agreement or to the administration or enforcemehmthe domestic laws concerning
taxes of every kind and description imposed on Hedfathe Contracting States, or
of their political subdivisions or local authorisiein so far as the taxation thereunder
is not contrary to the Agreement. The exchangenédrimation is not restricted by
Articles 1 and 2.

2. Any information received under paragraph 1 byami€acting State shall be
treated as secret in the same manner as informabtained under the domestic laws
of that State and shall be disclosed only to pessmmauthorities (including courts
and administrative bodies) concerned with the aswent or collection of, the
enforcement or prosecution in respect of, the deitesition of appeals in relation to
the taxes referred to in paragraph 1, or the ogétsof the above. Such persons or
authorities shall use the information only for symirposes. They may disclose the
information in public court proceedings or in juiditdecisions.

3. In no case shall the provisions of paragraphsd 2 be construed so as to
impose on a Contracting State the obligation:

(a) to carry out administrative measures at variamgéh the laws and
administrative practice of that or of the other @anting State;

(b) to supply information which is not obtainabledan the laws or in the
normal course of the administration of that or lo¢ tother Contracting
State;

(c) to supply information which would disclose anyade, business,
industrial, commercial or professional secret oad& process, or
information, the disclosure of which would be camtr to public policy
(ordre publig.

4. If information is requested by a Contracting 8tat accordance with this
Article, the other Contracting State shall usei®rmation gathering measures to
obtain the requested information, even though tither State may not need such
information for its own tax purposes. The obligatioontained in the preceding
sentence is subject to the limitations of paragr&plhut in no case shall such
limitations be construed to permit a Contractinqt®tto decline to supply
information solely because it has no domestic edéin such information.

5. In no case shall the provisions of paragraph 3cbestrued to permit a
Contracting State to decline to supply informatsmlely because the information is
held by a bank, other financial institution, nomgner person acting in an agency or
a fiduciary capacity or because it relates to owhgr interests in a person.

*as substituted by Protocol reproduced in Legalidé892 of 2013.
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ARTICLE 26

Diplomatic Agents and Consular Officers

Nothing in this Agreement shall affect the fiscaivieges of diplomatic agents or
consular officers under the general rules of inational law or under the provisions
of special agreements.

CHAPTER VI
FINAL PROVISIONS
ARTICLE 27

Entry into Force

1. Each of the Contracting States shall notify te thher the completion of the
procedures required by its law for the bringingoiritrce of this Agreement. The
Agreement shall enter into force on the date ofl#ter of these notifications.

2. The provisions of this Agreement shall apply:

(@) in Malta in respect of taxes which are levied oy year of assessment
beginning on or after 1 January in the second adeyear immediately
following the year in which the Agreement entersiforce; and

(b) in South Africa,

(i) with regard to taxes withheld at source, in restpof amounts paid
or credited on or after the first day of Januarxtrnfellowing the
date upon which this Agreement enters into foreet a

(i) with regard to other taxes, in respect of ineowf taxable years
beginning on or after the first day of January nfsttowing the
date upon which this Agreement enters into force.

ARTICLE 28

Termination

This Agreement shall remain in force until termiedtby a Contracting State.
Either Contracting State may terminate the Agreetnténough the diplomatic
channel, by giving notice of termination at least months before the end of any
calendar year beginning after the expiration ok&aqgd of five years from the date of
its entry into force. In such event, the Agreem&imll cease to have effect:

(&) in Malta:

in respect of taxes which are levied for any yedr agsessment
beginning on or after 1 January of the second adernyear next
following the year in which such notice is given;

(b) in South Africa:
(i) with regard to taxes withheld at source, in restpof amounts paid

or credited after the end of the calendar year lic such notice
is given; and

(i) with regard to other taxes, in respect of inmmerived during
any taxable year beginning after the end of theemaar year in
which such notice is given.

IN WITNESS WHEREOF the undersigned, being duly auibed thereto, have
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signed this Agreement.
DONE in duplicate at Rome this 16th day of May, 198 the English language.

HENRY DE GABRIELE DR. KHORSHED GINWALA
FOR THE GOVERNMENT OF FOR THE GOVERNMENT OF
MALTA SOUTH AFRICA
PROTOCOL

At the moment of signing the Agreement between®owernment of Malta and
the Government of South Africa for the Avoidance@duble Taxation and the
Prevention of Fiscal Evasion with respect to Tasedncome, the undersigned have
agreed that the following provisions shall formiategral part of the Agreement:

Concerning Article 10 it is understood that dividerarising outside South Africa
are not subjected to South African tax. Should ehee any change in this system, or
any change in the imputation system presently aupln Malta, the Contracting
States will reconsider the provisions of that Alic

IN WITNESS WHEREOF, the undersigned, duly authodigbereto by their
respective Governments, have signed this Protocol.

DONE in duplicate at Rome this 16th day of May, 198 the English language.

HENRY DE GABRIELE DR. KHORSHED GINWALA
FOR THE GOVERNMENT OF FOR THE GOVERNMENT OF
MALTA SOUTH AFRICA

PROTOCOL
AMENDING THE AGREEMENT
BETWEEN
THE GOVERNMENT OF MALTA
AND
THE GOVERNMENT OF THE REPUBLIC OF SOUTH AFRICA
FOR THE AVOIDANCE OF DOUBLE TAXATION
AND
THE PREVENTION OF FISCAL EVASION
WITH RESPECT TO TAXES ON INCOME,
SIGNED AT ROME ON 16 MAY 1997

Preamble
The Government of Malta and the Government of tieeublic of South Africa;

DESIRING to amend the Agreement for the avoidanicdomble taxation and the
prevention of fiscal evasion with respect to tar@sincome, signed at Rome, Italy
on 16 May 1997 (in this Protocol referred to ae"tkgreement");
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HAVE AGREED as follows:
Article |

Paragraph 1 of Article 4 of the Agreement shallde¢eted and replaced by the
following paragraph:

"1. For the purposes of this Agreement, the ternsittent of a Contracting
State" means any person who, under the laws of Skate, is liable to
tax therein by reason of that person’s domicilesidence, place of
management or any other criterion of a similar ratand also includes
that State and any political subdivision or locatteority thereof. This
term, however, does not include any person whaaislé to tax in that
State in respect only of income from sources in State.".

Article Il

Paragraph 2 of Article 10 of the Agreement shalldeéeted and replaced by the
following paragraph:

"2. However, such dividends may also be taxed inGoatracting State of
which the company paying the dividends is a resigam according to
the laws of that State, but:

(a) where the dividends are paid by a company widcresident of
South Africa to a resident of Malta who is the biégsial owner
thereof, the tax so charged shall not exceed:

(i) 5 per cent of the gross amount of the dividentighe
beneficial owner is a company which holds at |eE&tper
cent of the capital of the company paying the dévids; or

(i) 10 per cent of the gross amount of the dividemnd all other
cases.

(b) where the dividends are paid by a company wisca resident of
Malta to a resident of South Africa who is the biécial owner
thereof, Malta tax on the gross amount of the diwidls shall not
exceed that chargeable on the profits out of whiah dividends
are paid.

The competent authorities of the Contracting Statkall by mutual
agreement settle the mode of application of thas#dtions.

This paragraph shall not affect the taxation of tbenpany in respect of
the profits out of which the dividends are paid.".

ARTICLE 1l
Article 11 of the Agreement is amended by:

(a) deleting paragraph 3 and substituting the folfmaparagraph:

"3. Notwithstanding the provisions of paragraphrterest arising in
a Contracting State shall be exempt from tax in State if:

(a) the payer of the interest is the Government bétt
Contracting State or a political subdivision or acal
authority thereof; or

(b) the interest is paid to the Government of théheot
Contracting State or a political subdivision or acal
authority thereof; or

(c) the interest is paid by the Central Bank of tGamntracting
State or to the Central Bank of the other Contrartstate;
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or

(d) the interest is paid to any institution or bodich is
wholly owned, directly or indirectly, by the other
Contracting State or a political subdivision or acal
authority thereof; or

(e) the interest arises in respect of any debt imsémt listed on
a recognised stock exchange.";

(b) inserting after paragraph 3 the following paggr:

"4. For the purposes of paragraph 3(e), the terntdgeised stock
exchange" means:

(a) in Malta, the Malta Stock Exchange;
(b) in South Africa, the Johannesburg Stock Exchange

(c) any other stock exchange agreed upon by the etenp
authorities of the Contracting States.";

(c) renumbering the existing paragraphs 4, 5, 6 amd¢ paragraphs 5, 6, 7
and 8 respectively.

ARTICLE IV
Article 25 of the Agreement shall be deleted anulaeed by the following:
"Article 25
Exchange of Information

1. The competent authorities of the Contracting &tathall exchange such
information as is foreseeably relevant for carrymg the provisions of
this Agreement or to the administration or enforeamof the domestic
laws concerning taxes of every kind and descriptinposed on behalf
of the Contracting States, or of their politicalbslivisions or local
authorities, in so far as the taxation thereundenat contrary to the
Agreement. The exchange of information is not iestd by Articles 1
and 2.

2. Any information received under paragraph 1 by @nf€acting State
shall be treated as secret in the same mannerfasnation obtained
under the domestic laws of that State and shallliselosed only to
persons or authorities (including courts and adstrative bodies)
concerned with the assessment or collection of, éhéorcement or
prosecution in respect of, the determination ofesgdp in relation to the
taxes referred to in paragraph 1, or the oversifhthe above. Such
persons or authorities shall use the informatioly dar such purposes.
They may disclose the information in public courbgeedings or in
judicial decisions.

3. In no case shall the provisions of paragraphad. zabe construed so as
to impose on a Contracting State the obligation:

(a) to carry out administrative measures at variamitk the laws and
administrative practice of that or of the other @anting State;

(b) to supply information which is not obtainableden the laws or in
the normal course of the administration of thatoérthe other
Contracting State;

(c) to supply information which would disclose amade, business,
industrial, commercial or professional secret @df process, or
information, the disclosure of which would be camtr to public
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4.

policy (ordre publig.

If information is requested by a Contracting 8tat accordance with
this Article, the other Contracting State shall uige information

gathering measures to obtain the requested infaomatven though
that other State may not need such informatiorittoown tax purposes.
The obligation contained in the preceding senteiscsubject to the
limitations of paragraph 3 but in no case shall hsdienitations be

construed to permit a Contracting State to deciimsupply information
solely because it has no domestic interest in $nfdrmation.

In no case shall the provisions of paragraph drestrued to permit a
Contracting State to decline to supply informatiewmiely because the
information is held by a bank, other financial itstion, nominee or
person acting in an agency or a fiduciary capaocitypecause it relates
to ownership interests in a person."”.

Article V

1. Each of the Contracting States shall notify te tther in writing, through
the diplomatic channel, of the completion of thegedures required by its law for
the bringing into force of this Protocol, which $hform an integral part of the
Agreement. The Protocol shall enter into force loa tlate of receipt of the later of
these notifications.

2. (a) Subject to subparagraph (b), the provisionshef Protocol shall apply

(b)

from the date of entry into force thereof.

Article Il of the Protocol shall apply from thiate of the introduction in
South Africa of the system of taxation at sharekol@vel of dividends
declared. South Africa shall notify Malta in wrign through the
diplomatic channel, of the completion of the progesh required by its
law for the bringing into force of the South Afritaystem of taxation
at shareholder level of dividends declared, as waelthe date of entry
into force of this system.

Article VI

This Protocol shall remain in force for as longtlas Agreement remains in force.

IN WITNESS WHEREOF the undersigned, duly authorigbdreto by their
respective Governments, have signed and sealedPtbiscol in two originals in the
English language.

DONE at Valletta, this 24 day of August 2012.

Tonio Fenech Pravin Jamnadas Gordhan
For the Government of For the Government of the
Malta Republic of South Africa



